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PREFACE TO REVISED EDITION. 



* The first edition of these books was prepared and pub- 
\ lished in 1911 and 1912, largely with the idea of meetii^ 
) the class room needs of the author's own students. They 
have, however, been widely sold throu^out the country 
' and used in a large number of schools and caiies^s witti 
\ much success. 

"^ A revision is now offered in order to enable the author 
' to extend somewhat the scope of the work as well as to 
~ incorporate some new ideas and bring the work down to 
date. 

Time was when an author of bool^ upon business law, 
adapted for use in lay instruction, felt called upon to 
justify his endeavor. The law was a holy and mysterious 
thing not meant for common gaze. Possibly this view 
was based upon a belief that "a little learning was a dan- 
gerous thing." The obvious answer that if a little is 
dangerous, safety lies in getting more, was overlooked. 
For law is something with which the business man must 
deal. There is no escape. He cannot leave it alone. 
Every business man is continually dealing with legal 
facts. He is held by legal presumption to a knowledge 
of the law. How absurd to say that he must make con- 
tracts, but must not have explained to him that there is 
such a thing as consideration, or a statute of frauds, or 
a parol evidence rule ; that he mast become bound upon 
negotiable paper, but must not know the significance of 
its negotiable quality. If it is felt that he will strive to 
7 
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8 Preface. 

be "his own lawyer," the fear is groundless. In i. certain 
sense every man is his own lawyer, just as every one is 
his own physician. But in so far as tlhat expression 
means that the reader will strive to dispense with the 
services of an expert where an expert is needed, experi- 
ence shows that the more one knows of law, and the 
more generally intelligent he is, the less likely he is to 
step into l^al pitfalls. In that sense only, the lawyer 
loses business. 

Law of business arises out of business practices and 
business needs ; it is, or should be, to serve business. To 
serve business efficiently a business man should know of 
it as much as he can ; not in order to practice it, for he 
has neither the skill nor the time for that, and the more 
he studies law, the more he realizes that fact. 

The layman who studies these pages will realize the 
vastness of the field of law. He will appreciate that it is 
as broad as human endeavor ; that it has countless appli- 
cations; that it is ever in development. He will, how- 
ever, learn also, that some principles of law have become 
fundamental, that some rules and practices of law have 
become permanently established and can be relied upon 
not to diange; that he can acquire practical knowledge 
that will help him in immediate ways in his own busi- 
ness ; and that he must, not alone for saf Aty's sake, but 
to have workmanlike assistance, consult the expert when 
occasion demands. 

A study of law strengthens the reasoning faculties, 
broadens the general view, and has an important part in 
one's liberal education. 

A few forms have been appended. The author is, 
however, not a great believer in the desirability of forms 
in a book of this character. Forms of deeds, charters, 
etc., are primarily for the lawyer, and each jurisdiction 
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has its variadone. Hence, there has been no attempt to 
do much in the way of forms. 

Questions and problems follow each text. Aotfaorities 
are quoted more extensively than in the first edition, and 
are to enable further research where it is desired. 

Alfked W. Bays. 

Chicago, September i, igaa 
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GENERAL SURVEY. 

CHAPTER I. 
LAW DEFINED. 
Sec. 1. WHAT IS LAW. 

To obtain an accurate estinute of the idea contained in 
the word law (i. c, political law) it must first be divided 
into that law which governs sovereign nations in their 
relationships with each other and that law by wWch 
each sovereignty governs individuals within its terri- 
tory. Between the two is a basic distinction — so basic 
in fact that some writers have hesitated to call the first 
division law at all, althougii it is generally accepted as 
prt^terly so described. This distinction is in the fact that 
sovereign bodies have as to each other by their very nature 
ih) legislative, judicial or executive superior to declare, 
interpret or enforce rules to govern them, but each of 
diem has as to its own constituent inhabitants superiority 
of power by which it can prescribe and enforce its rules 
enacted to preserve its integrity and maintain its peace. 

If each of these divisions is property called political 
law what is the cammon element or characteristic? It 
OHisists in this — ^that both branches are composed of rules 
of political action emanating from sovereignty. Even 
in Ae case of international law, such, rules as have the 
moral sanction of common international opinion merit 
the mandatory word "law." 

Let us note more particularly each division and first, 
international law. 

27 
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Sec 2. INTERNATIONAL LAW. laternational Uw 
to»y be defined at the bo^ of nilei aad cuitomi which have 
become recocnizad by the tovcreigntiet of the world to de- 
tennine their mutual righta and to goveni their Intercourse 
with each other. 

We have noticed that sovereignties, being bodies with- 
out political superior, cannot, therefore, be legislated 
uptm. They may be parties to compacts, but by the very 
nature of things there is no supcnor authentic tribunsJ 
out of which law may come to govern them. Yet sover- 
eignties must trade together, they must use the common 
highways of the world, they war upon each other. In 
the process of time common customs become established, 
treaties are entered into, recognition of principles deter- 
mined. The sum total is international law. And because 
it has behind it the recognition of the consenting nations, 
it has a moral force to sanction it, and has the true char- 
acter of law. 

"The agreement or consent which is essential to the 
validity of a rule of international law is said to be express 
or positive when it is embodied in treaties or formal dec- 
larations of public policy, or in statutes which are enacted 
in support or recognition of the accepted usages of na- 
tions ; it is said to be tacit when it takes the form or con- 
formity to the approved practices of the state in their 
international relaions." ' 

Sec 3. NATIONAL OR MUNICIPAL LAW. 

Municipal law is political law in its fullest sense. It 
is the law imposed by the sovereignty (or its dependencies 
or subdivisions) upon its subjects. It is prescribed by a 
superior and must be obeyed. 

t. Davii, The Elements of International Law, p. 2. 
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Sec 4. BRANCHES OF MUNICIPAL LAW. 

The objects sought to be attained by municipal law by 
which we may divide it into branches for the purpose of 
comprehending its character, are as follows : 

A. Public Lkw: or that Law with Whoie Object! the State 

at Large Ii Primarilr Concerned. 

1. Constitutiona) law; 

2. Administrative law; 

3. Criminal law and procedure. 

B. Private Law: or the Law Provided for the Benefit of 

the Individual with Whose Enforcement the State 
Is Hot Concerned Except for the Individual's Benefit 
and at His Instance. 

1. The law of the obligation of individual to in- 

dividual 

a. The law of contract; 

b. The law of quasi contract; 

c. The law of torts. 

2. The law of property. 

a. The law of tenure; 

b. The law of transfer inter vivos; 

c. The law of descent and wilts. 

3. The law of status. 

4. The law of delegation of authority. 

5. The law of business associations. 

a. The law of partnerships; 

b. The law of corporations. 

6. The law of judicial procedure in civil cases. 

a. The law of pleading; 

b. The law of evidence; 

c. The law of judicial procedure generally. 
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The above division is not sdentificaSy accurate or com- 
fdete. It cannot be. Grouping may be made f nxn otiber 
standpoints. There mi^t readily be a difference of oma- 
ion as to some of tlie divisions and subdivisions. One 
division cannot be made exclusive of the others, for alt of 
the branches of the law interlace with and cross each 
other. Further diviuons might be added. But ^ above 
division is fairly in accord with accepted terminology and 
subdivision. 

In the following chapter we will discuss the various 
branches of the law. 
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CHAPTER s. 

THE BRANCHES OF MUNICIPAL LAW. 

Sec. 5. CONSTITUTIONAL LAW. The Uw by which a 
■ovemment U orcanised ud by which buic ptinc^lm of iti 
ezlBteiice are {ormalated and enforced ii known as coosHtu- 
doDal law. 

The constituti(»ial law of any country may be in a 
highly advanced or a vety crude condition. It may consist 
in a document drawn up to embrace all of the constitu- 
tional law (as in our Federal constitution), or it may 
consist merely in detached charters or in practices and 
principles reci^pized as fundamental in the life of the 
natim. In the former case we say that the constitution 
is written; in the latter unwritten, 

"In a much qualified and very imperfect sense every 
state may be said to possess a constitution, that is to say, 
some leading principle has prevailed in the administraticHi 
of its govenunent until it has become an understood part 
of its system, to which obedience is expected and habit- 
ually yielded ; like the hereditary principle in most mon- 
archies, and the custom of choosing the chieftain by the 
body of the people which prevails among some savage 
tribes. But the term constitutional government is applied 
only to those whose fundamental rules or maxims not only 
locate the sovereign power in individuals or bodies desig- 
nated or chosen in some prescribed manner, but also 
define die limits of its exercise so as to protect individual 
rights and shield them against the assumption of arbitrary 
power. The number of these is not great, and the pro- 
31 
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tecdon they afford to individual rights is far from beit^ 
unifonn." * 

It will be noticed that there are properly two ideas em- 
braced in the words "constitutional law" — the idea of 
oi^nizing the government upon a working basis by es- 
taUishing its departments and offices, and the idea of 
limiting the power of those who l^slate and rule by es- 
tablishing certain principles for the protection of the 
individual which may not be departed from. Thus in our 
Federal Constitution we have these two ideas highly ex- 
emplified — the organization of our government and the 
limitation of its power over individual rights. Where 
the rights of the mdividual are assured in this manner, 
the govenmient is a truly "constitutional government." 

A law is said to be "unconstitutional" when it is op- 
posed to the constitutional law. The effect of an attempt 
to enact such a law varies according to whether the con- 
stitution itself declares all such laws void, or whether the 
legislating body is permitted to keep unrestricted power 
to legislate as it will. In the former, as in the United 
States, the law is void, is in fact, no law at all, 
and the word "unconstitutional law" is a self-contradic- 
tion, althou^ custom has sanctioned its usage. In the 
latter, as in England, the phrase "unconstitutional law" is 
used to indicate merely that the law so enacted is contrary 
to the fundamental principles of the government as com- 
monly understood, and therefore should by subsequent 
legislation be repealed. 

Let us now notice more particularly our Federal and the 
state constitutions. 

Sec. 6. THE FEDERAL COH8TITUTIOH. The Fed- 
end Gonitituti<m ii a grant of power by the atatea to the 

3. Cooley, Coostitutional Limitations, 7th Ed., p. 4. 
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Federal Goremment by which sovcragnty it beitomd ind 
pmcribed powert conferred. 

The original colonies, after experimenting unsuccess- 
fully without centralized power in the "league of friend- 
ship" known as the Articles of Ctmfederaticm," were 
driven by the logic of events to the adoption of the present 
Federal Constitution. The United States Constitution 
was adopted in convention on September 17, 1787, to go 
into effect by the ratification of nine states. It was ratified 
by the necessary number on June 21, 1788, and went into 
effect March 4, 1789. 

The fii^t ten, amendments were ratified by the various 
dates from November 20, 1789, to December 15, 1791V 
and are restrictions on Congress in the nature of a Fed- 
eral bill of rights. 

The nth amendment was declared ratiSed January 8, 
1798, and relates to the judicial power. 

The I2th amendment was proclaimed as ratified Sep- 
tember 25, 1804, and relates to the mode of election of 
the President and the Vice President. 

The 13th amendment resulted from the civil war and 
abolishes slavery and was declared ratified December iS, 
1865. 

The 14th amendment was declared ratified July 21, 
1868. It relates to citizenship. 

The isth amendment was declared ratified March 30, 
1870. 

The i6th ameodment was effective February 23, 1913, 
and gives Congress the power to tax incomes. 

Tbe 17th amendment was effective May 31, 1913, and 
provides for the election of senators by direct vote. 

The i8th amendment was in force January 17, 1920, 

3. Adopted ]aif 9, 1778. 
Vvw-3 
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and establishes national prohibition of the making or sale 
of intoxicating liquors. 

The 19th amendment was proclaimed adopted in 
August, 1920, and establishes woman suifrage. 

The federal constitution is in its nature a grant of 
power. Each state, being in effect sovereign, granted to 
the federal government the powers therein stipulated, all 
power not therein granted being retained. Accordingly 
we speak of the federal government as a grant of power,' 
and from this fact arises the governing principle of con- 
struction that the federal congress has no power of legis- 
lation except such as has been granted in the federal 
constitution, either expressly or by reasonable irfiplica- 
tion. 

The federal constitution (i) sets forth the form of the 
federal government, (2) stipulates the powers of con- 
gress, (3) contains a bill of rights. 

The federal government has a threefold division 
created hy the constitution — ^the executive, the legislative 
and the judicial. These departments are co-ordinate in 
rank. The questitm early arose whether the judiciary had 
the power to declare unconstitutional a law enacted by 
congress. But Chief Justice Marshall in a strong opinion,^ 
basine his reasoning upon the provision of the constitu- 
tion that it shall be the supreme law of the land, decided 
that it is within the power and that it is the duty of the 
court to declare an enactment null and void if it shall be 
found against the constitution or without the power of 
congress to enact. This right is now taken as a matter 
of course. 

What are the powers delegated to the federal govern- 
ment? 

First, sovereignty has been granted. As far as other 

4. Marbury v. Madison, i Cranch. (U. S.) 137. 
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sovereignties are concerned, the federal gorernmeat is 
the repository of all power and the states are unknown 
except as divisions of the United States. 

Second, we may say that the states have retained the 
general power to deal with questions of local commerce, 
with questions of individual rights and status, with ques- 
tions of property. 

Third, to the federal government has been given juris- 
diction on matters deemed to be of more than local im- 
portance, particularly interstate commerce, coinage of 
money, patents, post office, bankruptcies, and taxation for 
federal revenues. The enumeration of the particular 
powers of the constitution is in Section Eight of the con- 
stitution. 

Another question which agitated men's minds in our 
early history was whether the constitution should have a 
strict or a liberal construction, and Chief Justice Marshall 
in McCulloch v. Maryland "• resolved this doubt in favor 
of a liberal constn^ction which may be formulated in 
words to this effect, that congress has not only power to 
enact such laws as are specifically provided for in the con- 
stitution, but all laws that are necessary or reasonable for 
carrying into effect the express constitutional powers. 

The manner of the amendment of the constitution is 
provided therein. 

Sec. 7, THE STATE CONSTITUTIONS. The state con- 
■dtutions are those bjr which the people of the state con- 
stitute their local form of government and limit the powers 
of their own representatives. 

We have seen that the states reserved all power not 
granted away by the federal constitution. They adopt 

5. i Wheat. {U. S.) 316. 
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their own written constitutioas for two purposes: (lY 
to prescribe the form of the state government, and (a) 
to uinit and determine the power of their representatives. 
A state constitution is a limitation of power. The federal 
constitution is a grant of power. If ^e power of con- 
gress to pass a law is in question, we must inquire 
whether the federal constitution or its amendments con- 
fer that power by express grant or reasonable Imt^cation ; 
if the power of the state assembly to pass a law is in ques- 
tion (assuming it not to be a power taken from the state 
by the federal constitution) we inquire if the state consti- 
tution has limited the power. If it hasn't then tfie state 
assembly has the power. 

A state constitution may be amended at the pleasure of 
the state. 

Sec B. ADMINISTRATIVE LAW. The «tiiiiniatrative 
law 1b tbat branch of Ae law wherein Is included all lawi bjr 
which the government functiont and admlnbten its affaira, 
as the lawi by which territorial diviaioaa are made, revenue 
law, etc. 

We may gather into one large body laws of a public 
nature by which the government administers its afiFairs, 
and call the group administrative law. Laws creating 
territorial divisions, revenue laws, the laws creating and 
governing highways, public improvements, etc., are all 
placed in this large and important branch of law. 

Sec. 9. THE LAW OF CRIMES. A crime may be definad 
aa an; act or omiasion to act, declared by public law to be 
ptmiahable by the atate in a proceedlnf in Its own name. 

The state- moat preserve its own integrity a« well 
against Htwerd demoratization as outward attack. . It 
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exists by virtue of the obedience of its citizens or other 
subjects to the laws by which it is held together as a 
political body. It prevents this inward demoralization 
(so far as overt act is concerned) by its criminal law, or 
tiiose laws whose infraction by a subject will be deemed 
an injury to the state itself. 

Theoretically every disregard by one individual of the 
rights of others, every invasion by one subject of the 
s^ere allotted by general law to another, is an attack 
upon the communal system, the tendency of which, how- 
ever slight, is toward the demoralization of the scheme 
of mutual protection for which the state exists. But in 
practice it cannot alwaj's be so regarded on account of its 
remote tendency to affect the state in its public capacity. 
And although reparation may be sought by the individual 
injured by way of damages or other form of restoration 
in the courts furnished by the state, the state itself takes 
no notice of the act other than by thus furnishing the 
means of redress, deeming that sufficient remedy, unless 
the act is also of such a nature that it has as a practical 
tendency a demoralizing effect upon public peace and 
order. To effectuate its declaration that the infraction 
will be considered injurious to the state in its public capac- 
ity, it affixes a punishment, ordinarily by way of a mone- 
tary charge called a "fine" or by imprisonment or both. 

A crime, then, may be defined as any act or omission 
to act, declared by public law to be piuiisbable by the state 
in a proceeding in its own name. 

The act thus constituting a crime may or may not be an 
act injuring an individual. The test is whether according 
to the public policy of the state it is an act injurious to the 
state itself. If it also injures an individual he has also hts 
redress. Thus, having in one's possession appliances for 
cotmterfeiting money may be a crime, but no individual 
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is so far by that act injured. So, killing anotlier unjusti- 
fiably and inexcusably is a crime, and here we have both 
the public and private wrong. But, as we shall see, there 
cannot be a private wnmg unless private injury is present. 

Crimes are usually divided into three classes according 
to the enormity of their turpitude ; treasons, felonies and 
misdemeanors. Treason is declared by our federal con- 
stitution, to "consist only in levying war against them 
(The United States) or in adhering to their enenues giv- 
ing them aid and comfort" (Article III, Sec 3). A 
felony at common law was a crime which worked a for- 
feiture of the offender's lands or goods. In this country 
there is no such thing as forfeiture of property as a 
punishment for crime, and felonies arc those crimes pun- 
ishable by death or in^risonmcnt in a state prison. Mis- 
demeanors are all crimes below the grade of felony. The 
distinction is sometimes important because of the fact 
that certain civil disabilities (as the right to vote, or to 
hold public ofHce) are attached in some states to convic- 
tion of felony. 

There are some acts which are adjudged a public evil 
by the sense of all civilized communities. These are the 
acts (usually) which the common law declared criminal. 
They are said to be acts "mala in se." But an act may 
be evil only because legislation declares it so. Such acts 
are called "mala prohibita." Thus it may be a crime in 
one jurisdiction to drive an automobile in a public street 
at a speed greater than twelve miles an hoiu-, while in 
another jurisdiction such act may not be declared un- 
lawful. 

S«c. 10. THE LAW OF TORTS. The law of torn is the 

law which dctenninei the obUgationB of each perton towaid 



b, Google 



American Commercial Law. 39 

hia nei(hbor u invoMd by tiie getftril law of the land and 
by the breach ol which the neighbor tuatains damage. 

In the arrangement of the social order each individual 
must be assigned his own sphere, limited by the very 
hypothesis by the spheres of the other members of the 
community. To pass out of this sphere into the sjAere 
of another is a trespass that may, as we have seen, be so 
serious in its disintegrating tendencies as to constitute an 
offense against the collective whole, but whether that be 
so, it is m derogation of the rights vouchsafed by the 
general law to tl^t other. As such transgressor takes so 
most he be made to return as far as may be, an equiva- 
lent. The law defining the sphere is known as the law of 
torts. 

The word tort signifies "wrong." The correlative 
right has no one accepted word to (fescribe it. 

Whether an act is a tort depends obviously upon the 
question whether the actor is regarded by the general 
law as under a legal obligation not to do that particular 
act, or, in other words, whether the doing of that act is 
regarded as a legal harm. By way of illustration, the 
general law might or might not regard it as a legal harm 
for me to refuse without cause, to recommend to another 
the services of my former employee. The law might or 
might not regard it as a legal harm for me to cause mental 
fright (without physical injury) to another. We must 
determine first what sort of acts are regarded by law as 
legal hartns. And in establishing whether or not an act 
is a legal harm, the law in its development looks to vari- 
ous circumstances ; whether the alleged harm is of a 
nature that its existence can in any creditable way be 
tested ; whether the freedom of individual action is not 
thereby too much confined ; whether a recc^nition of the 
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act as a harm would not lead to difficulty in the eaforce- 
ment of the remedy. We find that the most common 
dasses of wrongs now settled as such in our. law are as 
follows : [diysical interference by one with the possessicHi 
by another of real property or personal property (tres- 
pass qudre clausum fregit and trespass de bonis asporta- 
tis); physical assault by one upon the person of another 
(trespass ad personam or assault and battery) ; disturbing 
one's enjoyment of his property by maintaining noxious 
smells, noises and the like, adjacent to the property (nui- 
sance) ; defaming one's reputation (slander and libel) ; 
failing to observe due care for the safety of another's per- 
son or property (negligence) ; deceiving or defraudti^ 
one and thereby causing him loss (deceit and fraud) ; 
conspiring with others to injure one (conspiracy) ; and 
others. 

Having decided that the act coo^latned of is a wrong 
act within the meaning of the law, we next determine the 
responsilMlity for the act, that is, we discovtr the connec- 
tion between the wrong and the wrong doer. 

The actor may have a justification or excuse for his act. 
Admitting that the act is one which constitutes an invasion 
of die civil sphere of another, and that he is the cause 
thereof, yet he may claim special circumstances that either 
justify turn or excuse him. Plaintiff may have been him- 
self the aggressor, or may have consented, or may have 
contributed by his own fault to the harm done, or may 
have been a law breaker. These are all excuses based on 
die plaintiff's conduct. Other things may justify. The 
needs of public justice (as where a judge on the bench 
utters calumny in the course of a trial) or of public 
safety (as where a fireman pulls down a building to stop 
the progress of a fire) and other needs resting on the 
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good of society as a whole, may fully justify the act And 
bring exemption from damages. 

3«c U. THE LAW OF JUDICIAL PROCEDURE. The 
law of judidat procednre is the Uw that goTems die prestnta- 
tion and trial of cases hi the courts. 

A very important branch of the law is that law by which 
the prosecution and defense of cases in the courts is 
governed. This law, it will be noticed at once, differs 
from all of the other branches in a very basic way. It 
confers no rights, but only detennines how the rights con-' 
ferrcd by the other branches shall be asserted. It is 
sometimes called "adjective law," and the other branches 
of the law "substantive law." 

The adjective law includes the law of pleading by which 
the written statement of the case and of the defense is 
governed. This law by the early common law courts was 
very technical and exact, so that frequently great injus- 
tice was done to litigants by tiie enforcement of the rules 
of jdeading. The rules now are vastly more liberal, and 
pleadings are subject to ready amendment. It must al- 
ways remain true, however, that in any system of judicial 
procedure there must be rules to govern the statement of 
the respective sides, and suitors must be required to con- 
form to these rules. The decision of the case upon its 
merits should however, be the governing consideration, 
and all rules of pleading made subservient thereto. 

The adjective law also includes all of the law of judicial 
procedure and practice governing the prepress of the 
case in its trial, the rendition of the judgment, the right 
and manner of appeal to higher courts, and all of the 
steps that have to do with judicial determination of a 
cause. 
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«-'• 12. THE OTHER BRANCHES OF THE MUNICI- 
,AW. 

have considered above the chief branches of the 
liich we will not consider elsewhere at length. The 
branches are taken up at length in this volume and 
nion volumes. 



b, Google 



CHAPTER 3. 

FORM OF LAW. 

Sec. 13. PURPOSE OP THIS CHAPTER. 

In this chapter we propose to inquire into the form 
which the law takes in its expression. Where it is stated, 
so that we may read it? Who has authority to state it? 

Sec. 14. WRITTEN LAW. Written Uw b the Uw pre- 
icribed by a body haying law maUnc power, and ii no ciJled 
because the pennanent memorial of it ia in writing. 

Law, as we have noticed, is essential to government. 
Necessarily, then, there must be a law maker or a law 
making body. In England it is the Parliament, in the 
United States, the Cor^jress, and in the various states, 
the State assenAlies. As law when made by a law making 
body is in the form of a permanent written record, it has 
come to be called written law. Obviously, this term 
would include all state papers that have the force of law, 
treaties and constitutions as well as statutes and city ordi- 
nances. Let us briefly notice each of these. 
Constitutions we have already considered. 
Treaties are compacts between nations. In the United 
States they are in the nature of legislative acts and are 
expressly declared by the oonstitution to be with the con- 
stitution the "supreme law of the land." Accordingly, 
the state legislatures as w«ll as Omgress must observe 
them. 

43 
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"Statutes" 16 a word sonKtimes uied in a larger sense 
to include state p*pers ot any sort, but as commonly 
employed and understood signifies the enactments of 
the law making body in the pursuance of its norma) 
powers. In our discussion of constitutional law we have 
noted the power of the federal congress and the power 
of the state assemblies to enact statutes and that any 
attempted enactment that is contrary to or inhibited by 
the constitution is void and of no effect and the court 
will so declare it. 

Sec. 15. CODES. A code ii a BUtutoi; enactment which 
auumet to put the Uw of any particular subject in a complete 
written form, or which assumea to embody the entire law of 
the joritdiction in orderly shape. 

A form of statutory law is that of the code. A code is 
a textual embodiment of the law on a given subject or of 
all the law. The Code Napoleon is the first great ex- 
ample in history. In the United States there has been 
but little codiBcation until the 3d quarter of the 1800's. 
Georgia, Iowa, Dakota and California were the first 
states to codify their entire law; about a dozen states 
now have such codes. The statutory law of the United 
States and of the several states has been enacted from 
time to time as need has required. But attempts have 
been made to codify on various subjects. 

While there is much to be said in favor of codification, 
especially of the law of certain subjects, there are dat^rs 
that surround it. Unskilful codification is likely to twist 
and warp the law from the symmetrical growth which it 
would have with time by the enactment &i statutes from 
tjme to time and the development of the common law. 
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For this reason codification more befits subjects of the 
law that are already fairly well developed, 

S«c 16. UNIFORM LAWS. A number af Uwt, chiefiy 
on csientlaU; commercUl subject!, have been drafted by > 
commiulon, known &s the GMumiHionen on Unlfonnltr of 
LegiiUtion, and adopted more or lew widely by the variona 
atatca bit the porpoH of eatablUunc > uniformity on the 
subjects covered throutbout Hbt several otates. 

As the federal constitution takes over into national do- 
main oa\y the powers specifically enumerated, and leaves 
to the state the rreat bulk and reserve of power over com- 
mercial and other questions we have the possibility of 
the law developine differently in different states. To 
overcome this tendency, the Afferent states have within 
times fairly recent appointed commissioners upon uni- 
formity of legislation who have drafted bills upon various 
subjects and proposed them for enactment to the several 
states of the union. Some of these acts have been quite 
widely adopted, while others have been slow of ac- 
ceptance. The principal acts are as follows : 

(i) Negotiable Instruments Act.' 

(3) Sales ActJ 

(3) Bills of Lading ActJ 

(4) Warehouse Receipt Act.'' 

(5) Partnership Act* 

(6) Limited Partnership Act.* 

(7) Stock Transfer Act.' 

Sec. 17. UNWRITTEN LAW. The unwritten or com- 
mon law la the law declared by the judfcs in the decision of 

6. See Volume 00 Negotiable Instnunenti in thii series. 

7. See Volame aa Bailments. Carriers and Sales in this series. 

8. See Volume on Partnerships in this series. 
Q. See Volume on Corporations in this series. 
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litigated cases which there is no written law to cover and is 
derived from the common ideas of risht and expeiUency. 

It is a little difficult to define the common law without 
giving the impression that the judges are law makers in 
all cases in which the legislature has not spoken. Such 
an impression would be very far from the truth. The 
early English writers defined the common law as that 
law which had been in existence for so long that the 
memory of man runneth not to the contrary. They 
thought of it as law the origin of which had been lost in 
the mists of antiquity. One writer says that it originated 
in statutes worn out by time. This is pure fiction and is 
an example of the fictions in which Uie earlier writers 
delighted to deal in the explanation of legal facts. 

Common law is really judge made law, but only in the 
sense that judges must declare and apply the fundamental 
ideas of Justice developed by the people at large. My- 
riads of cases must come before them for decision that 
involve questions of common right and wrong and ques- 
tions of customs and even of expediency upon which there 
is no statutory law which they must decide. In so decid- 
ing them they make law, and other judges in future cases 
will strive to follow the precedent unless they believe it 
manifestly wrong, in which case it will be modified or 
overridden. 

The great foundation of our law is the common law. 
Statutes add to it or modify it or alter it, or re-state it. 

Let us see if we cannot get a more adeqiute idea of 
the nature of the common law by an illustration. Sup- 
pose one man slays another without cause. No statute 
has been enacted defining this to be a crime. The slayer 
is brought before the bar of justice. The court declares 
him to be guilty of a crime by the common law. Note 
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that in this instance, the judge does not proclaim a general 
rule to govern future cases, as statutes do, but merely 
decides the case before him. Or, again, we shall notice 
in the law of contracts, the contractual rights and liabil- 
ities of minors. That whole subject has developed as a 
part of the commcm law as inntmierable cases mvolvii^ 
particular facts have arisen for decision. 

The common law is found in the reports of cases to be 
considered in a following section. 

Sec. 18. JUDICIAL REPORTS. The decisionfl of the 
courtt, with the oinnioni ■ustainfat; thein, are preserved in 
books called jodicial reports. 

Th« courts in deciding the cases coming before them, 
whether involving statutory law or common law or both, 
generally in the higher courts accompany them with opin- 
ions setting forth the reasons for their decision. The 
opinions are published in books termed judicial reports 
and they constitute one of the most important sources 
from whidi the lawyer obtains his estimate of the law. 

In the early days r^orting of the cases was done as 
private enterprise and most of these earlier reports go by 
the name of the reporter. Thus Marbury v, Madison, i 
Cranch, 137, means the United States Supreme Court 
case of Marbury against Madison, reported in Cranch's 
reports. Volume I, at page 137. Reports now go by the 
name of the jurisdiction, as McDonald v. City, 258 111. 52, 
and the earlier reports have been numbered in the series 
so that the report of i Cranch could now also be identi- 
fied as 5 United States. 

The judidal reports are as important in determining 
the statutory law as the common law. They are, generally 
speaking, the only repository of the common law. Text 
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books which are written upon the common law derive 
their information from the reports. But while the statutes 
are preserved in the legislative archives and separately 
published, and we need not go to Ae reports to find them 
out, yet the judges must construe and apply the statutes 
as they decide cases covered by them; and it is as im- 
portant to our knowledge of the statutory law to Bnd 
now it has been construed and applied to different sets of 
facts as it is to know the text of the statutes. For stat- 
utes are necessarily very general in their terms, and fre- 
quently need construction, and certainly need a great 
amount of consideration in applytngthem to the thousand 
different sorts of cases that arise. For instance, if a stat- 
ute says that a woricman injured in the course of his em- 
pIo)fment shall have compensation, we have a multitude 
of questions as to what constitutes the course of employ- 
ment, upon which the statute cannot possibly be explicit 
not only because of the great amount of detail that would 
be required but because also of the impossibility of fore- 
seeing all of the divers facts that will arise. Is an acci- 
dent in the course of going to or from work in the course 
of the employment? If it occurs during the lunch hour 
upon the premises? Suppose the workman is doing an 
errand for the employer upon his way home from work ; 
suppose that being sent upon an errand during working 
hours he deviates for a purpose of his own and is in- 
jured. We can readily see that if we had a case involving 
facts of this sort we would not only have to consult the 
statute on that subject, but also the reports to iind the 
construction and application of the statute to a case as 
near our own as possible. So that we may readily see 
how important the judicial reports are, first, as the sole 
repository of the common law, second, as the exposition 
of the statutory law. 
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Sec. 19. DOCTRINE OF STARE DECISIS. In. th« 
English and American law it li the policjr to atand by de- 
cided caaaa. 

From what has been laid in the former section it is 
apparent that we depend upon past decisions as guides to 
what the court will do in future decisions upon similar 
facts. From what the court has said we determine what 
the law K, that is, wiiat the court will continue to say. 
The court will stand by precedents and the precedents 
fonn the law. This doctrine is expressed in the words 
"stare decisis." 

Precedents will be overruled by the courts where mani- 
festly unjust or erroneous or out of harmony with the 
decisions. And the law may be so gradually modified 
that a precedent of years ago may become overru!ed al- 
most without any appearance thereof. Legislation, may 
of course at any time, override prior decisions. 

Decisions of otJier jurisdictions have only a persuasive 
force ; they are not binding. 

Sec. 20. SECONDARY SOURCES OF THE LAW. Text 
books, encyclopedias, digests, derive their iaformatioii from 
the statutes and reports and constitute very great belps in 
Snding the law. 

Finding the law is greatly facilitated today by the fact 
that there are cyclopedias, text books, digests and other 
law finders by which the law in the reports is arranged 
and pointed out. Were it not for the fact that this work 
is done for the lawyer, he would find himself helpless in 
the enormous mass of material he would have to digest 
tor himself. To thoroughly investigate the law on any 
point he of course goes to the statutes and reports them- 
selves, but he is able to find his cases expediSously 
throu^ these secondary authorities. 
Bays— 4 
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CHAPTER 4. 

THE JUDICIAL SYSTEM. 

Sec. 21. FUNCTION OF THE COURTS. The conrts era 
the co&Btituted tribunal! for the trial of cues accoidla( to the 
law a> interpreted by them. 

In our scheme of government we have the legislature 
to make the law, the judiciary to interpret and aj^ly it 
to cases, and the executive to execute it. We have al- 
ready seen, that the judges in their declaration of the 
c(Hnmon law, practically assume the function of law 
makers upon matters of fundamental principles where the 
legislature has not spoken, although theoretically they 
have no law making power, and practically also they have 
none except in the sense indicated — that is to apply the 
customs that have become established and the principles 
of right which are generally accepted. The interpretation 
of statutes and their application to varying sets of fact 
constitutes an essential adjunct to the statutory' law and 
must always be considered in the understandmg of the 
law. 

We have also seen that it is the function of courts to 
determine whether statutes are constitutional or not. 

The courts sit for the trial of cases and it is only in the 
conuderation of actual events that call for the application 
of the law that they will render any opinion upon it. 

8«c. 22. COURTS OF LAW AND COURTS OF 

EQUITY. In English and American juriipmdence richta, 

tltks and remediei are of two claHei: tfaoae developed in the 
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■o-caQed courts of Uw; and tbow which >r of the kind de- 
veloped In the courts of equity. 

The courts of law in England, established by the Kii^ 
to constitute the judicial system of the realm, except as 
he might himself dispense justice as a part of his preroga- 
tive, developed a jurisdiction based upon precedent, which 
was well enough and the theory of our own judicial law 
today, except that they pennitted themselves to be limited, 
fettered and hindered by sucJi precedents in the law of 
pleading — they came to think of a right and a remedy in 
terms of a "form of action." The word action means 
snit, and a form of action is the form of pleadit^ in 
which one must bring his suit. These forms became es- 
tablished by precedents and then were limited by those 
precedents. A suitor had no right of action unless he 
could find a form of action to suit his case; if he could 
find no such form, he had to twist, waip or limit his right 
until it did conform; and if he could not even do this he 
was without remedy. Forms of action as they came to be 
developed were chiefly of three sorts. 

(1) Real actions, for the recovery of one's real estate; 

(2) Personal actions ex contractu; 

(a) Covenant, or suit for damages on a sealed 

promise; 

(b) Debt, or suit for money debt ; 

(3) Personal actions ex delicto; 

(a) Trespass; 

(b) Detinue, or suit for damages for wroi^- 

fid detention of personal property. 

Each of these forms of action had definite rules to 
govern it, violation of which was fatal, as though plead- 
ing were a game for the sharpest to win at. 

Not only were the forms of action tfius limited; but it 
will be noticed how narrow the court's power by way of 
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remedy. If one's real property were withheld from him 
by one who had no right thereto, he could obtain a judg- 
ment for its recovciy ; if one's personal property were 
wrongfully detained he could recover it or its value in an 
action of detinue ; if the limited kinds of contracts recog- 
nized by the forms of action were broken, or if the United 
number of torts so recognized were committed he could 
have damages. Damages, recovery of one's property — 
these were the only remedies recognized as within the 
court's power to give. 

In the time of Edward I, to relieve this situation, Par- 
liament enacted the Statute of Westnunster which author- 
ized and directed the issuance of new writs, and by virtue 
of this statute common law pleading (ook a long step 
forward and became far more elastic and permitted the 
development of the common law into the .admirable struc- 
ture ttait it came to be. Forms of action known as Actions 
on the Case were devised and cases founded on negli- 
gence, which today, forms so large a body of law, could be 
brought ; also actions for the breach of executory un- 
sealed contracts in which damages are unliquidated until 
assessed by a jury were rect^ized, and thus came into 
being our simple bilateral contract as we have it today. 

But still the courts in spite of tiiis statute, enforced 
with great rigidity the rules of pleading,'and forbade the 
multiplication of forms of actions except where similar 
to those already existing, and limited ^eir remedies as 
theretofore. 

But in the meantime English law was finding an outlet 
otherwise, The King still had his jurisdiction of litiga- 
tion if he chose to exercise it. He was the fountain of 
justice. Litigants who could not obtain redress in the 
established courts of law petitioned it of tfie King, recit- 
ing as the basis of their nght, that they had no adequate 
remedy "by the hard and fast rules of t*he common law." 
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Such petitions came to be referred to the Chancellor "the 
keeper of the King's Conscience," to whom in course of 
time the petitions were made directly and thus came to be 
formed the Court of Chancery. 

Now the Court of Chancery being a court of conscience 
established its jurisdiction on the theory of equity, and so 
also came to be known as the Court of Equity. It put in 
force many equitable maxims, as "He who wants equity 
must do equity" ; "he who comes into equity must come 
with dean hands"; "equity aids tSe vigilant and not 
those who slumber on their rights" ; "equity will not 
suffer a wrong without a remedy" ; "equi^ abhors for- 
feitures" ; and a number of others. 

Wherein did the court of equity give a more adequate 
remedy than the court of law? In three broad general 
ways : It recognized rights which the law courts knew 
not of, rights iKLsed on mistake, accident, fraud, and the 
like ; it recognized and established titles the law court did 
not know, title by assignment, trusts, etc; it enforced 
remtdies of a great range — injimctions, specific per- 
formances, accountings, cancellations, partitions, removal 
of clouds on titles, discovery of evidence, administration, 
receiverships, and so on. One can readily see how in the 
matter of remedy it brought about an administration of 
justice far superior to that exercised by the courts of law. 

Tliis jurisdiction was based upon die inadequacy of the 
legal remedy. In other words if a suitor made a case 
which showed be had an adequate remedy at law, the 
chancellor refused to touch it. When is a remedy ade- 
quate at law F 

The remedy of the law courts is considered adequate 
when one seeks the recovery of real estate wrongfully 
withheld from tiim. 

The remedy of the law courts is adequate when one 
seeks the recovery of, or value of, personal prt^rty be- 



b, Google 



54 The Law of Contracts. 

longing to him and wrongfully taken and withheld from 
him. 

The remedy of the law courts is adequate where one 
bases his action upon the breach of a contract (with some 
exceptions) ; damages are an adequate remedy. 

The remedy of the law courts is adequate where one 
bases his action upon injury sustained by him in the cun- 
mission of a past tort ; damages will compensate him. 

In all of these cases the court of equity will refuse to 
listen. 

The court of equity as it developed was looked upon 
with disfavor by the common law courts, who feared its 
inroads ; but gradually it became recognized that the mis- 
sion of the court of chancery, being based on the inade- 
quacy of the legal remedy was rwt to replace, but to sup- 
plement the common law jurisdiction. And so came 
harmony and co-operation. 

Today we have in some states an attempted abolition 
between courts of law and courts of equity. In other 
courts the distinction is still preserved, although the 
same court exercises the law jurisdiction and the equi- 
table jurisdiction, having a law side and an equity side. 
A juffee may hear law cases one day and chancery cases, 
the next. In the Federal Courts the distinction is clearly 
maintained between law cases and equity cases. 

Sec. 23. COURTS OF ORIGINAL JURISDICTION 
AND OP REVIEW. Our courts may be diWded into those 
courtt which take originAl jurisdiction for the tri^l of cases 
and those courts to which a defeated party in tiie original 
court may take the cause for purposes of review. The re- 
viewinf court does not retry the cause, but merely reviews 
tlu record. 

Courts in which cases are begun and in which they are 
tried are known as courts of original jurisdiction. After 
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the trial has been had and the judgment rendered, the 
party who has been defeated may feel that the law has 
been misinterpreted or misapplied and in that case he may 
take the cause to a higher court by way of appeal or sim- 
ilar procedure. The higher court has been constituted as 
a court of review, and serves as a checlt upon the lower 
court, for it is not likely that both courts will make the 
same error. This higher court does not retry the cause; 
it hears no evidence; it merely passes upon the record 
that is brought before it, to consider whctier in the deci- 
sion of the court below there was error which wrought 
an injustice or that may have done so. If convinced of 
such error, it will reverse the judgment below, and if 
justice requires will send the case back for a new trial. 
It is in these courts of review that t^c opinions are rend- 
ered that are published in the judicial reports. It is true 
that we have some sets of reports of opinions rendered in 
the lower courts, but this is not now usual or practicable. 
It is of course only a small percentage of litigated cases 
that come before courts of review. A defeated party 
only increases his expenses and consumes his time by kn 
appeal unless there is hope of reversal. And the court 
above will not interfere with the function of the court 
below by disturbing findings of pure fact unless clearly 
against the weight of the evidence. In other words, sup- 
pose, plaintiff testifies one way and defendant to the con- 
trary, and the judge or jury below (accordii^^ to whether 
there is a jury trial or not) believes the plaintiff, and 
judgment is accordingly so rendered. The court above 
would not disturb this finding of fact even if had such 
higher court been sitting as the trial court, it would have 
believed the defendant, but will only consider whether 
improper evidence was admitted, proper evidence ex- 
cluded, erroneous instructions given to the jury, or any 
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other error committed by which the defendant has been 
dented a fair trial accordii^ to law. 

Sec. 24. THE PROGRESS OF A CASE THROUGH 
THE COURTS. Below is given in s very fenenl war * ^^n* 
of the progresB of a civil c»e tbrongh the law courts. 

(a) Service on defendant. 

It is essential that the defendant be brought into court 
to answer to plaintiff's claim. He may voluntarily file his 
appearance, which brings him before the court without 
further action ; but unless it is a friendly suit ordinarily 
he must be summoned in. A process therefore issues at 
plaintiff's request known as a summons, which is served 
by the sheriff (in United States Courts he is called the 
Marshal and in some courts he is called the Bailiff), noti- 
fying the defendant to appear. This must be served upon 
the defendant personally in ordinary law cases, by read- 
ily it to him and leaving a copy with him. In some cases 
involving property within the jurisdiction of the court, 
service may be had by publication if defendant cannot be 
served personally. Unless there is an appearance, or the 
service that the law requires, the court is without jurisdic- 
tion to hear the cause, and any proceedings thereafter are 
void. 

(b) The pleadings. 

I. Plaintiff's statement. The plaintiff must Kt forth 
in writing the general facts upon which he bases his claim. 
At common law this is called a declaration, and there were 
a great many technical rules that had to be observed in 
drafting it. Under reformed procedure a simplification 
and greater liberality has been attempted, and the state- 
ment is now frequently called a Statement of Claim. (In 
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equity the statement of the case is called a Bill of Com- 
plaint) 

2. Defendant's statement. The defendant, being pn^- 
•rly summoned in, must answer, within the time pre- 
scril>ed by the rules, and his pleading is called in com- 
mon law pleading a Pita (in some states, an answer). 
If he is convinced that plaintiff's statement is insufficient 
as a statement of a case, he may demur, that is, allege 
that the statement, taken in its most favorable aspect, 
does not make out a case. The court will pass upon this 
and either overrule it and order defendant to answer, or 
sustain it, and allow plaintiff to amend, unless it appears 
his case is such that amendment cannot cure it. In the 
same way plaintiff may demur to the defense. 

The defense under reformed procedure has likewise 
been simplified. 

3. Phinliff's reply. Plaintiff may reply to the plea if 
it calls for reply. This is called the Replication in com- 
mon law pleading. If no reply is necessary, plaintiff 
merely joins issue ; at common law, by filing a similiter. 

(c) Tht trial. 

The case being put at issue, now proceeds to trial. In 
courts of law dther side is entitled to a jury trial (this 
is not true in equity cases). Plaintiff puts in his evidence 
to support his declaration or statement of claim. Defend- 
ant puts in his evidence sustaining his defense. Questions 
of die law, the court decides. Questions of fact are de- 
cided by the jury under the instructions of the court as 
to the law governing the facts. If both sides waive a 
juiv, the court acts also as arhiter of the facts. 

The juiy's dedsion is known as a verdict. 

The decision of the court where there is no jury is 
called a finding. 
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nul pronouncemcDt by the judge upon the ver- 
ling is called a judgmtnt. 

(d) Appeal. 

eated party may appeal, as we have discussed 
connection. 
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CHAPTER 5. 
ADMINISTRATIVE BOARDS AND COMMISSIONS. 
Sec. 25. IN GENERAL. 

There have been created in the federal government and 
in the state governments, boards and commissions of con- 
siderable importance in the administration of certain laws. 
These boards and commissions do not constitute a part 
of the judicial system. They may have hearings, make 
investigations, subpoena witnesses, and enter decrees, and 
the conduct of an investigation before them may have the 
appearance of the trial of a cause, but they are not judi- 
cial courts, except in a very limited sense, and generally 
their final orders are appealable to the regidar courts for 
final decision. 

The chief boards and commissions for the administra- 
tion of the law under the federal acts are : 

(i) The Interstate Commerce Commission; 

(2) The Federal Reserve Board ; 

(3) The Federal Trade Commission; 

(4) The Federal Land Office. 

The chief boards under the state acts are : 
(i) Public Utility Commissions; 
(2S Employer's Inability Commissions; 
(3} Commissions to regulate or revise matters ot 
taxation. 

(4) The Insurance Commission ; 

(5) The Securities Commission (Blue Sky Law) ; 

(6) The Board of Pardons; 
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(7) The Licensing Boards (law, medicine, dentistry, 

accounting, etc.) ; 

(8) Tlie Corporation Commission. 

Sec 26. THE INTERSTATE COHHERCE COMMIS- 
SION. The Interstate Commerce Commiuion is a body cre- 
ated to inijaire into the management of the biuineBs of ia- 
tentate C(»mnon carriers, and to regulate such business. 

The Interstate Commerce Commission is an administra- 
tive body with qtiasi judicial powers consisting of seven 
members, appointed by the President by and with the 
advice and consent of the Senate- It was created to in- 
quire into the business of common carriers doing an inter- 
state business, and to that end might subpoena witnesses 
and require the production of books and papers. It did 
not originally have power to fix maximum rates but that 

g)wer was given in 1906 (The Hepburn Act). (See "The 
ise of the Interstate Commerce Commission," by Bruce 
Wyman, in 24 Yale Law Review, 529, for interesting his- 
tory of the commission showing the amendments from 
time to time adding to the powers and converting it from 
a body of inquiry into one with quasi judicial powers.) 

Sec 27. THE FEDERAL RESERVE BOARD. The 
Federal Reserve Board is a board or commission created in 
connection with the Federal Reserve Banking System to 
maintain a supervision over and to issue regulationa govern- 
ing the Federal Reserve Banks. 

The Federal Reserve Board, consisting of seven mem- 
bers, was created by the Federal Reserve Act, enacted 
1913, as a part of Federal Reserve Banking System to 
maintain an advisory and administrative supervision over 
Federal Reserve Banks. It has power to examine the 
books and accounts of the Federal Reserve banks, may 
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permit the rediscount of discounted paper of other Fed- 
eral Reserve batiks, at rates fixed by it, to suspend the 
reserve requirements of the law for short periods, to 
supervise and regulate issue and retirement of notes, to 
suspend or remove officers of Federal Reserve banks, and 
so on. 

(Associated with this board is the Federal Advisory 
Council, consistii^ of as many members as there are Fed- 
eral Reserve districts. Their powers are purely ad- 
visory.) 

Sec. 28. THE FEDERAL TRADE COMMISSION. 
The Federal Trade Coounisuon is a commluion empowered 
to inquire into unfair trade and moaopoUstic practices, to 
hold hearings thereon, to enter orders, appealable to the 
federal courts, and to report npon and advise legislation. 

The chief function of the Federal Trade Commission 
is to inquire into and prevent unfair trade practices. It 
was authorized by an Act of 1914, to consist of five mem- 
bers appointed l^ the President, by and with the advice 
and consent of the Senate. It has power to inquire into 
alleged unfair trade practices in specific instances, to hold 
hearings, and subpoena witnesses. Its orders are re- 
viewable by any party who is ordered to desist from any 
alleged unfair practice by an appeal to the United States 
Circuit Court of Appeals. It may gather data from cor- 
porations respecting trade practices and may advise the 
enactment of trade laws. It has jurisdiction, of course, 
oidy in respect to interstate commerce. 

Sec. 29. PUBLIC UTILITY C0UUIS8I0NS. In the 

various states there are boards or commissions for super- 
Tioion and RKulation of public utility corporations. 

By various names and with varying powers, commis- 
sions have been established in the different states for the 
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purpose of administering the law governing public util- 
ities (railroads, telegraj* and telephone cenii«inie», pub- 
lic warehouses, street railways, pipe lines, lighting com- 
panies, and the like). Their powers depend entirely xtpoa 
the statute, but generally speaking, they may conduct 
hearings, establish maximum rates, regulate the conditicms 
of service, etc. 



Sec 30. EMPLOYERS LIABILITY COHHI5SION8. 
In most states there are law* enacted to provide for the 
compensation of employees by employers for injories soa- 
tained while at woric regardless of the eit4>loyer's fsult or the 
employee's lack of fault Boards are created to award the 
compensatiDn. These orders are ^pcalable to the courta. 

Formerly the law was that an employee could "not re- 
cover for an injury sustained in the course of his em- 
ployment unless his employer was negligept and the em- 
ployee was not negligent. But the theory of the law now 
IS that the employer should compensate for injuries sas- 
tained by the employee regardless of the question of negli- 
gence (unless under some laws the employer or employee 
elect before the injury occurs not to come under the act). 
These damages are awarded by a board or commission. 
These boards are administrative, as the law fixes the 
amounts payable for various injuries, but they are quasi- 
judicial in that they decide questions of fact, e. g., as to 
whether an accident happened in the course of the em- 
ployment; but their decisions may be reviewed by the 
courts. 

Sec. 31. COHHISSIONS TO REVISE OR REGULATE 
TAXES. Such boards are in existence in Ou ififferent atatea. 

Bodies to assess taxes, and to review and equalize 
taxes exist in all jurisdictions. 
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Sec 32. OTHER BOARDS OR COMMISSIONS. The 
boardB and conuniuions Uned above In Section 25 have die 
powen and fnoctiona indicated by thdr titles. Space wQl not 
pennit fuller description here. 

It would be interesting to note the powers and functions 
of various other boards and commissions by which the 
law is administered but it is not possible in a book of this 
sort to make more than a general desci^wi. 
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GENERAL LAW OF CONTRACT. 

PART I. 
FORMATION OF CONTRACT. 

CHAPTER I. 

DEFINITION AND CLASSIFICATION. 

Sec. 1. CONTRACT DEFINED. A contract is sn agree- 
ment that conteroplatea as its object and results In an obliia- 
tion for the breach of which a suit for damasca may be main- 
tained in a court of law. 

The word "contract" is a word in common usage, con- j 
veying the idea of agreement. Bat every agreement is\J 
not a contract. It must be an a^eement intending to 
create and that does create a legal obligation of certain 
characteristics. Some agreements are merely passive, and 
result in no obligation whatever, and some are intended to 
create obligations of a merely social sort, and some agree- 
ments create legal obligations of a different nature, as 
those connected with the marriage relation, or those at- 
taching to holding property in trust. Those agreements 
vrfiioh are of a contractual nature arc those whidi, accord- 
ii^ to usually accepted standards, show forth an intention 
to create obligations of legal force, for the breach of 
which the injured party may have his legal remedy. This 
is no more than saying that the law has developed con- 
sequent upon a demand permitting individuals to assume 
67 
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obligations by makiiig ^reeroents with eadb other, and 
to iceomf^di tius establishes the conditions which the 
agreement mast meet. 
The foUowii^ ideas enter into the legal concept: 

(i) An agreement, contemplating and resulting in 

(2) An obligation 

(3) Enforceable in a court of law by an award of 

damages and in some cases other remedies. 

8«c 2. ESSENTIAL ELEMENTS OF CONTRACTS. 

In every contract we must have: 
I. CfMnpetent parties; 
a. Offer and acceptance ; 

3. A legal object; 

4. Consideration, or, a certain form. '' 
These are all considered in Part I of this book. 

Sec. 3. KINDS OF CONTRACTS. The broadest dlvlalon 
of coatracti is into formal and simple contracts. From other 
Standpoints divisions may be made in order to fumisli a ter- 
n^olosr indicating the condition, state, and evidence of the 
contract. 

We will make a classification of contracts at this time 
in order to get before us a genera! view of the subjed:, 
and to define in part the terminology hereafter to be used. 
To one who is just entering upon the study of the law 
of contracts, these terms seem strange and have little 
significauce ; yet they should receive careful consideration 
at this point for the purposes mentioned. Their discus- 
sion will follow in appropriate place throughout the text. 

We may classify or divide contracts as follows : 
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(i) A classification of contracts in respect to their 
validity as derived from form or consideration. 

a. Formal contracts, whose distinctive element 

of validity is form. 

1. Contracts of record ; 

a. Judgments. 

b. Recognizances. 

2. Contracts under seal, or specialties. 

b. Simple contracts, whose distinctive element 

of validity is consider fition. 

1. Written, but not under seal ; 

2. Oral contracts ; 

3. Implied contracts. 

(2) A clas^fication in respect to the manner or form 

of their expression. ' 

a. Express contracts. 

1. Formal contracts. 

2. Contracts in writing, but not under 

seal. 

3. Oral contracts. 

b. Implied contracts. 

(3) A classification indicating state of performance. 

a. Executory contracts. 

1. Contracts in which one party performs 

an act for the promise of the other 
party thereafter to perform an act 
(executory on one side, called also 
unilateral). 

2. Contracts consisting in their inception 

of promise for promise (executory 
on both sides, also called bilateral). 

b. Executed contracts ; or contracts which have 

been fully performed. 
It win be noted that a judgment is classed as a con- 
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tract. But this is really a fiction, and we need not further 
consider it here.* 

Example i. ]<iai Doe enters into a written agreement 
with Richard Roe whereby John Doe undertakes to sell 
and Richard Roe to buy a farm for $20,000.00 upon terms 
stated. We have in this example a contract which is : 

A. Bilateral; 

B. Simple ; 

C. Express ; 

D. In writing. 

If the contract above had the seals of the parties 
attached to their signatures, it would be a contract under 
seal instead of a simple contract. 

Example 2. John Doe orders groceries from Richard 
Roe's store saying nothing about paying for them and 
Roe promises to send them over. We have in this ex- 
ample a contract which is : 

A. Bilateral ; 

B. Simple ; 

C. Implied as to Doe's promise to pay; 

D. Express as to Roe's promise to deliver. 
Example 3. John Doe offers a public reward to arw- 

iMie who will procure certain information for him. Ri^- 
ard Roe furnishes the information. Here we have an 
i;xample of a contract which is accepted by the act as well 
as thereby performed. It is a unilateral ample contract. 
All contracts are two sided and in that sense biUteraJ, 
but the word unilateral signifies a contract in which one 
side only is executory. 

I. "It is an obligation of this character which is unfortunately 
styled a coatract of record in English law. The phrase is tmfor- 
tunxte because it suggests that an obligation springs from agree- 
ment, which is really imposed on the parties ab extra." Anson, 
G>ntract5, Koowlton's Am. Ed., p. 7. 
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CHAPTER 2. 

PARTIES TO CONTRACTS. 

A. Who Are Parties. 

Sec. 4. PASTIES DEFINED. A party to a eOBtrBCt is 
a person who hy himself or his agent, has a pan in DUUdng 
the contract 

A contract carries an adversary idea, that is to say, 
an arrangement of those who form it on different sides 
having interests that may in fact be mutual but which 
may at any time become antagonistic through the failure 
of one Kde to perform and thus force the other into 
court for the protection of his interests. Accordingly 
every contract must have at least two sides ; but it may 
have more. There may be any number of persons on 
any side. A "party" is any person who by himself or 
through his agent lias been a maker thereof. No other ' 
person is a party, even though named in the contract, 
and, generally speaking, can have no rights or liabilities 
thereon. 

Sec. 5. CAPACITY OF PARTIES GENERALLY. A 
natural person has a full capacity to contract when of legal 
age and in possession of the natural faculties, unless the law 
has icqMsed iq>on him, as 4 member of a class, a disability. 
A corporaticMt has such capacity as the sovereign has be- 
stowed npon it 

We note at the outset that unless a person is not of 
fuU age, or is not in the possesion of the ordinary nat- 
71 
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ural faculties, or is not a member of a dass which the 
law, for reasons of public policy, has placed under a 
total or partial disability, he has the full capacity to 
contract; he is free to impose upon himself whatsoever 
contractual obligations he will. We are, then, concerned 
only with those exceptional cases, in which some dis- 
ability is imposed by the law. The chief of these are, 
ia) minors, (b) married women, (c) insane persons, 
d) drunkards, (e) aliens, and (f) artificial persons or 
corporations. 

The class composed of minors is of course far the 
most important as it is a dass in which every natural 
person is for a time a member. 

B. Minors. 

Sec 6. WHO ARE MINORS? A minor or infant is one 
who has not attained th« ag* which the law deems neces- 
sary to give him his fnll maturitjr of mind and below which 
he requires a special protection from the state. 

In the legal conception all children are under guardian- 
ship, directly by their parents or other legal guardian, 
and indirectly by the state. They are mentally incom- 
petent through lack of experience and because of im- 
maturity of mind, and therefore not legally competent 
to protect their own interests to the full extent. To 
afford them a protection to which the adult is not entitled, 
the law qualifies their liability upon contract. 

Now the distinction between infancy and adult life 
is not arbitrary, and we all recognize the distinction and 
act upon it, but we cannot point to any particular moment 
or year as a dividing line. Yet to have a workable rule 
the law must do this rather arbitrary thing and apply it 
generally, ahhot^h in specific instances it must accom- 
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plish the result of affording a person of a certain age 
a protection he does not need, as much as another of a 
greater age does need it to whom the protection is denied. 
Some young men of eighteen are more mature than 
others of twenty-two ; but one can see at once that there 
is no workable test to measure these things except by 
setting a line to apply for all, as suggested by normal 
experience. This the law has done by saying that from 
the standpoint of contract, a person is an infant or a 
minor until his twenty-first birthday. In some juris- 
dictions, females attain full age at eighteen. 

Sec. 7. POWER OP MINORS TO CONTRACT. A 
minor has the power to contract, but for his own protection 
he is given the ri£ht to disaffirm, or withdraw from, any con- 
tract made hy him, except that the law makes him absolutely 
liable for the reasonable value of aeceBsarics famished him 
at his request; and except also that in some jurisdictions he 
has no power whatever to appoint an agent for important 
purposes. 

The careless statement is frequently made, that a minor 
has no power to contract, except for necessaries, but 
this conception is erroneous. The law does not deny him 
the power to contract, but furnishes him with relief by 
way of disaffirmance if he chooses to rely upon his in- 
fancy. This seems to be the true view of the present 
law. The contract made by the minor he may not care 
to disaffirm, and the other party cannot avcnd on the 
ground of the minority of the party with whom he has 
contracted,^ 

In some states the position is taken that a minor can- 

2. Wright V. Buchanan, 287 III. 468. 
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not appoint an agent,' but the better view is that there 
is no distinction between this and his other voidable 
contracts, and that the appointment of an agent is not 
voad, but merely voidable. Being merely voidable, it is 
capable of ratification by him when he becomes of age.* 

Sec 8. MINOR'S LIABILITY FOR NECESSARIES. A 

minor is liable for the reasonable value of neceBsaries pm- 
chased by him upon bis credit and actuall; supplied him. 

The law gives a minor the right to elect whether he 
shall be bound for all contracts made by him except his 
executed contracts for necessaries. If a minor could 
not render himself absolutely liable for the things which 
are supplied to him as actual needs, he might be com- 
pelled to go in want. 

He is not bound to pay what he may have promified, 
but only the reasonable worth of the thing supplied, th^ 
is to say, the market or real value. Thus, if he purchases 
a suit of clothes reasonably worth the slim of fifteen 
dollars, and gives his promissory note for thirty dollars, 
he may elect not to be bound upon the note, and fifteen 
dollars would be the measure of the seller's damage. 

His liability has been said to be not strictly con- 
tractual, as it is imposed upon him by law, irrespective 
of his actual promise. "Its real foundation is an obliga- 
tion which the law imposes on the infant to make a fair 
payment in respect to needs satisfied." " But it is of the 
nature of contract in this sense that the minor gets the 
benefit through agreement, and no harm is done to think 
of it as a true contract if we remember simpJy that die 

3. McDonald v. Spring Valley, 285 UL 53; Cole T. 
14 HI. rs8. 

4. Coursolle v. Weyerhauser, 6q Mbiih 3281 

5. Nish V. Wytnan {1908), 2 K. B. I. 
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state in its regard for the welfare of the minor protects 
bim against his unreasonable promises, and also that an 
executory contract even for necessaries is not enforc&. 
able against a minor. 

Sec. 9. WHAT ARE NECESSARIES? NecessaricB are 
advantages supplied to a person under age which ar« requisite 
to his phrsical well-being, and common school education, and 
with which he is not already supplied bjr parent or guardian, 
and which are suitable to his station in life. 

(a) Kind of advantages that may ccnslitute 
necessaries. 

A comprehensive definition of necessaries in general 
terms is difticult. The term does not signify that a thing 
be absolutely indispensable to the physiail well-beii^ 
of the minor. It is not necessary tiiat he be ^ved from 
actual himger or exposure,^ Yet it caa never be a mere 
luxury. A necessary will fall under some such head as 
food, lodging, apparel, medicine and surgery (or othar 
bealdi requirement), academic instruction and working 
tools when the minor makes his own living. Tliese head- 
ings are not absolutely exhaustive, yet they,are nearly so. 
Let us further consider each of them. 

Food, Lodging and Apparel. Here is no difficulty as 
to tfie nature of the supply. Otter questions, however, 
may arise, as indicated further in this Section. 

Medicine and Stayery (or Other Htatth Requirement). 
Under this beading things which would not ordinarily be 
necesaaries may \x so considered. 

ft Strong V. Foots, 42 Coon. 203. 
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Example 4. A [^ysician orders horse ridii^ as a 
means of health for a minor in comfortable drcumstances. 
The minor is liable for the purchase of the horse bought 
for this purpose.'' 

Example 5. A dentist renders dental services to a 
minor and sends a reasonable bill. The minor must pay.* 

Academic Instruction. A common school education is 
classed as necessary and so is an education for a trade. 

Example 6. "A" learns the trade of pattern making 
and promises to pay his instructor a sum of money for 
teaching him. He is liable on his contract.* 

A college education has been held, however, not to be 
a necessary.*" This is a rule of doubtful wisdom. 

Working Tools. To a minor in trade, working tools 
are properly classed as necessaries, but even if making 
his own living, his purchase of a business is voidable, as 
he therefore risks his fortun^. 

Example 7. A minor who has learned the trade of a 
barber, buys a barber-shop business including the usual 
fixtures and supplies. He may avoid the contract if he 
wishes ; but he would be liable if he purchased the usual 
number of implements necessary to enable him to pursue 
his trade.** 

7. McKanna v. Merry, 61 111. 177. 

8. Strong v. Foote, 42 Conn. 303. 

9. Pardey v. Amer. Ship Windlass Co., 20 R. I. 147, 

10. Middlebury Coll. v. Chandler, 16 Vt 683. 

11. Ryui V. Smith, 165 Miss. 303. 



"^ 
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(b) Station in life as factor. 

The station in life of the minor involved is an item 
in determining whether the article in question is neces- 
sary. What is necessary to the son of a millionaire may 
not be necessary to a boy whose family are in poor cir- 
cumstances. And yet, in any case, the thing supplied 
must not be a mere luxury. "Suppose the son of the 
richest man in the kingdom to be supplied with diamonds 
and race horses."^' These could not be considered nec- 
essaries. So it has been held that expensive suppers 
given by a wealthy young wan to his friends, could not 
be c(wisidered necessaries. So an automobile or bicycle 
could not constitute a necessary except under very pecu- 
liar circumstances. For, no matter what one's station in 
life, or how highly pampered its occupant has been, a 
thing is not a necessary unless referable to some such 
heading as indicated. The position of the youth is to be 
taken mto account more to determine upon the grade 
of a thing ordered, than the kind of a thing ordered. The 
son of die poor man and the son of the rich man both 
need overcoats, if not supplied. But the former cannot 
bind himself to pay for such an expensive one as the 
latter ; but neither the stm of a rich man nor the son of 
a poor man needs automobiles, race horses, club mem- 
berships, theater tickets, etc. 

(c) Minor already supplied. 

Suppose that the needs of the minor are already abun- 
dantly supplied, is that which he purchases necessary? 
If so, how is the merchant to know and to protect him- 
self? The rule is that in determining whether a thing 

13. Wharton v. McKetizie, 5 Q. B. 606. 
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supplied is a necessary, the actual needs of the minor 
with respect to that dass of necessaries, must be con- 
sidered, and if he already has a sufficient supply, die 
thing in question is not a necessary. The person dealing 
with the minor mast take the risk. 

Example 8. Na^, a tailor, supplied Inman, a fresh- 
man at college and a minor, during his school year with 
a quantity of clothes, including eleven fancy waistcoats. 
Inman was already adequately supplied with clotliing ac- 
cording to his station m Ine. Held, Nash could not 
maintain a suit for the price.'* 

(d) Necessaries must be actually supplied. 

The minor is not liable upon his executory contract for 
necessaries. 

Example p. A minor, being in college, rents a room 
for the entire schocd year. He gives up the room after 
a short time and the owner cannot rent it for the balance 
of the year. Held, that the minor is not liaMe, conced- 
ii^ that if he had occupied the rocxn, he would have been 
lijAle." 

Sec 10. DISAFFIRMANCE OP UINOR'S VOIDABLE 
CONTRACTS. A minor has the right to disaffirm any con- 
tract except for neccBsaries made by him duriof minority, at 
any time during minority and at any time after majority un- 
leM be baa ratified after majority. An exception is of hia 
daeda to real estate which he can diaaffinn only after attain- 
ing bia majority. Upon diaaffirmance he must restore what 
he haa received if he still has it; but hia right to disaiEnn ie 
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not barred by hii inability to idac« tbe other pwty in statu 
quo. If, after becoming of age, be ratifies a contract made 
dorins Ub minority, it becomes Unding tqion him. 

(a) Right to disaffirm. 

We have seen that contracts made during nunority 
are voidable, unless tiiey are for necessaries actually sup- 
plied. In this Section we will discuss the rules govem- 
tng disaffirmance. 

(b) Time of disaffirmance. 

A contract, whether executed or executory, may be 
disaffirmed by a minor at any time during minority ; and 
may be disaffirmed at any time after majoritv unless, 
and until the minor ratifies after ma,jodty. rfis deeds 
to real estate, however, he camot disaffirm until he ar- 
rives at age. See below for further discussion. 

(c) Conditions of disaffirmance. 

The role is that a minor can disaffiim any voidable 
contract, whether executed or executory upon giving iKick 
tie benefits received thereunder if he still has them, but 
the fact that such benefits are injured, lessened or gone, 
through willful dtGsipation, negligence or accident, does 
not destroy the minor's right to disaffirm. ^^ 

Example 10. Hauser brought a suit against the Marmon 
Compai^ to recover back $450.00 paul by him while a 
minor, on a $600.00 automdbile. The automobile has 
been used by Hauser and has deteriorated in value. Held, 

IS. Wuller V. Chiue Groc Co., 241 III. 3p8. 
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that upon restoration of the machine, the plaintiff can 
recover the $450,00." 

(d) Disaffirmance of minor's deeds to real estate. 

The minor cannot disaftirm his deeds to real estate 
until after he becomes of age, and then he must disafRmi 
them within a reasonable time by some overt act of equal 
dignity with his deed, as by brit^ng suit, or deeding to 
anotiier, or by making entry. In some states the time is 
made specific by Statute, as, say, three years. 

(e) Ratification. 

A minor cannot ratify during minority. After at- 
taining his majority, he may ratify expressly or by his 
acts. His mere failure to disaffirm is not in itself rati- 
fication unless he is dealing with the benefits of the con- 
tract. If he still has benefits under the contract, he can- 
not retain them, yet he has a reasonable time to disaffirm. 
Upon ratification, the contract becomes absolutely bind- 
ing upon him, that is, his right to disaffirm has gone for- 
ever. 

Example it. A minor enters into a contract to pur- 
chase land, paying $1,000.00 cash, balance in install- 
ments. He made several payments before comii^ of 
age. He became of age in October, and made a payment 
in November and another in December. He then hired 
a lawyer and tendered back the contract and a quit claim 
deed and demanded his money back. Held, that the con- 
tract, while voidable by him, before or after age, had 

16. HauMT V. Uarmon Co., 208 III. A^. 171. 
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been ratified by his payments made under it and thereby 
became binding.*'' 

Sec. 11. TORTIOUS LIABILITY OF MINORS IN 
CASES INVOLVING CONTRACTS. A minor u respon- 
atble for his torts. If in connection with swne voidable con- 
tract made by him he commits a wilful and independent tort, 
be may be held liable for the dunages caused by the tort, but 
if the wrong alleged consists in a mere breach of his contract, 
he cannot be rendered liable by calling hia default a tort 

A minor is liable for his torts ; his minority is no pro- 
tection. If, for instance, he deliberately breaks a window, 
a judgment may be had against him for die damages 
caused. Cases arise in which a minor commits a wrong 
tortious in its nature, about tiie time of or in connec- 
tion with a contract made by him, and when sued in 
tort responds that his act was at most a mere breach of 
contract and not a tort. Thus, if he should hire a horse to 
drive to an adjoining town and in his inexperience should 
drive it so immoderately as to injure it, the injury not 
being wilful, he can reply if sued in tort for negligence 
or conversion, that the other party is attempting to de- 
prive him of a defense to a chai^ of breach of con- 
tract, by singly calling his breach a tort, and this can- 
not be permitted. But if a minor take^ advantage of a 
contract to commit a wilful tort he is liable notwith- 
standing he would not have been able to commit it if he 
had not entered into the contract, as where he maliciously 
beats a horse hired by him, or drives it further than his 
contract permitted.'* Also if in order to hire the horse 
he misrepresented himself to be of age, he has committed 
the tort of deceit and is liable.'* 



19. Fitts V. Hall, 9 M. H. 44i- 
Bays— 6 
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C. Other Patties Under Disability. 

Sec. 12. HARRIED WOMEN. By the common law a 
married woman had no capacity to contract even for her nec- 
essaries, althouEh she had an implied authority to bind her 
husband for Iier necessaries, which he could not by any act 
on his part deprive her of. By modem statutes, her disability 
to contract has been largely removed. 

An unmarried woman, or feme sole, had capacity to 
contract, but a married woman had no power to con- 
tract. Courts of equity, it is true, allowed property to 
be settled upon her for her sole use and developed the 
doctrine that such separate estate could be dialled with 
debts contracted by her, but she could not be sued per- 
sonally. By modern statutes, married women may con- 
tract freely. 

Sec. 13. INSANE PERSONS. Contracts by an insane 
person, except for his necessaries, are voidable if he restore 
the conaideiation; or in many jurisdictions by statute if be 
has been legally declared tpssne and a conservator appointed, 
bis contracts are voidable at all events, or void. 

The law as to contracts with insane perstms varies 
somewhat in the different states. Statutes quite gener- 
ally govern the matter. Many of these declare tiat the 
ctmtracts of an insane person, whose insanity has been 
adjudged by the law, and is a matter of record, and over 
whom a conservator or guardian has been appointed, are 
voidable at the option of the Insane person or such con- 
servator, but are fully binding on the other. Before such 
adjudication, a contract with an insane person is void- 
aHe by the insane person, unless it is for necessaries. 
If the other person knew of the insanity he is only en- 
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titled to such of die consideration as the insane person 
has not parted with. But if the insanity was not known, 
the insane person on avoidance must place the other 
party in statu quo. 

Sec. 14. DRUNKEN PERSONS. A drunken person is 
liable npon his contract unless the drunkenness is so great 
as to drown reason, judsment, and memory, or unless he was 
made drunk that he might be imposed upon. 

The defense of drunkenness is not regarded with fa- 
vor, unless it has induced a temporary insanity whidi ob- 
scures reason, judgment, and memory, or miless it was 
produced as a part of a scheme to defraud on the port 
of the other party. ^ 

Sec 15. ALIENS. An alien has power to contract when 
bis country is at peace with this country. But during hos- 
tilities be may not enter into any contract with citizens of 
this country. Rights acquired prior to the declaration of war 
are suspended, but not annulled, and may be enforced in our 
courts when peace is resumed. An alien enemy may be sued 
in our courts and when sued may make his defense. 

Alien enemy acts are passed in time of war specifically 
governing the rights and disabilities of alien enemies. 

Sec. 16. CORPORATIONS. A corporation's capacity to 
contract is determined by its charter. Generally speaking it 
nay make contracts that are fairly intended to further its 
leKitimate corporate purposes. 

A full discussion of the capacity of a corporation to 
c<mtract would be out of place here. That must be sought 

20. Martin v. Harsh, 231 III 384. 
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reatise upon the law of corporations. See the 
^otporaticms in this series. We may say gen- 
t a corporation has the power to make such 
as reasonably tend to the furtherance of its 
business, but no others. 
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CHAPTER 3. 

OFFER AND ACCEPTANCE. 

(1) WHAT CONSTITUTES. 

A. Necesaity. of Offer and Acceptance. 

Sec. 17. NO CONTRACT WITHOUT OFFER AND AC- 
CEPTANCE. In every contract, there must be an offer and 
an acceptance thereof. 

Offer and acceptance are essential to contract. That 
is, there must be, as the courts say, a meeting of the 
minds. It is true that in some instances we may hold 
parties to a contract although their minds have not ab- 
solutely met on every point, as where one party has not 
read his contract. And some educators have criticized 
the statement that there must be a "meeting of minds." 
But the criticism does not seem sound from a practical 
standpoint. It is true, as a general proposition, that in 
every contract there must be an offer, complete enough 
to result in obligation, either by its express terms or by 
its implications, and an acceptance of that offer consisting 
in an agreement with it on every term. If, in any par- 
ticular case, we hold a person to a term to which he 
claims he has not in reality assented, as for instance, 
that he was ignorant of a custom whicJi we must chaise 
him with as entering into the contract, or because he has 
not read the contract, we do so upon the theory that he 
must be diarged with the knowledge of those terms, 
wtiether in fact he knew them or not. Tliis may be a 
85 
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fiction, but it is a fiction necessary to any reasonable 
and workable rule. In the same way we are not con- 
cerned with a person's secret thoughts, where he claims 
they were different from what the party with whom he 
was contracting was entitled to befieve them frwn the 
words used or acts done by him. 

With these explanations we may say that the rule is 
that in every contract, raie party must make a definite 
offer, intended as such when judged by usual standards 
of interpretation, complete and definite enough to be en- 
forceable against him if accepted, and the party to whom 
the offer is made must accept the offer as made, that is, 
without qualificatikxis, (if he does qualify it, he thereby 
makes a counter offer which the original offeror may 
accept). 

The party who makes an offer is called an "Offeror," 
the party to Wh(Mn it is made is called the "Offeree." An 
offeree may be, (and usually is), a definite person or 
persons, or may be any person or persons in a class, as 
an offer to anyone who will secure a certain number of 
subscriptions to a newspaper. 

B. Wbat Constitntea Offer. 

Sec. 18. NO OFFER AND ACCEPTANCE BECAUSE 
NO COMMUNICATION TO OFFEREE. There is no con- 
tract where the offer is not communicated to the offeree. 

Cases occur in which an offer is made, and then the 
person who would have accepted the offer does the very 
thii^ fliat the offer calls for yet without knowledge of 
tfie offer; there is no contract. 

Ejrample iz. A offers a public reward to any one who 
will furnish information as to the whereabouts of an ac- 
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cused person. B, ignorant of the reward, furnishes him 
sudi infonnation. He is not entitled to the reward, as 
he did not act in response thereto, what he did he would 
have done had there been no reward.*^ 

Sec 19. NO OFFER BECAUSE OFFER NOT VT- 

TERED. Thongh ui offer U framed, offeree cannot accept 
it if it lacks utterance or deUvery to him. 

Cisarly an offer is not legally made, even if put in 
final form, unless it is uttered to or delivered to offeree. 
We all know of cases in which letters are written, and 
even signed, but not sent. The final act of delivery is 
essential to the offer, otherwise it is not an offer. 

Example 1$. A writes a letter to the janitor of the 
building, explaining that he has lost a nng about the 
premises and offenng a certain reward to the janitor if 
he will find the ring. He signs this letter and leaves it 
on his desk intending to think it over before he delivers 
it in the morrang. The janitor sees it on the desk and 
reads it. Whether this is an offer would depend on 
whether the letter were left in such a way that the jan- 
itor would be entitled to suppose it was meant to be 
read by him. 

Example 14. A tells B he will give C $200.00 for his 
horse Dick. B teJls this to C. Here is no offer unless A 
intended B to tell C, or unless B were C's agent for that 
purpose. 

Example 15. The Board of Krectors of the X Cor- 
poration vote to offer a reward for certain infonnation. 

31. Broadnax v. Ledbetter, loO Tex. 375. 
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The X Corporation does not, however, offer the reward. 
A learns of the vote and furnishes the information. 
There is no contract, for the offer lacked delivery.'^ 

Sec. 20. PRELIMINARY ANNOXmCEHENTS IN- 
TENDED TO SECURE OFFERS DISTINGUISHED 
FROM OFFERS. Announcements made in a prelimmary 
yray, in the nature of advertise roents meant to attract trade 
are not offers and cannot be accepted. ResponsM to them 
are the offers which the original announcer can accept or re- 
ject as he chooses. 

Cases frequently arise in n4iidi a person claims that 
a contract is complete because he has ordered goods or 
taken scone action in response to a proposition which the 
proposer claims was not intended as an offer, but as a 
mere advertisement or preliminary proposition intended 
to invite offers. Whether such a proposition is an offer 
or not, depends of course on the construction that the 
alleged acceptor would be entitled to place wi it, accord- 
ing to reasonable rules of interpretation. 

Example i6. The Johnson Company, a manufacturer 
of firearms, selling only to jobbers, sent out a circular 
letter to its prospective customers, setting forth the terms 
upon which revolvers would be sold to the Jobbing trade. 
Ward, having received the letter, sent in an order for 
revolvers. TTiis is not a contract without acceptance by 
The Johnson Company, as the circular letter was not an 
offer." 

It is very clear that circular letters are not intended 
as offers, even if they contain the i^rase, "We offer," 
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and even if there is no reservation of right to reject. It 
is wise business policy to include in any such letter r 
statement that the right to reject orders is reserved, 
for that may save a lawsuit, but such letters are clearly 
not offers. 

If the letter is by one person to another, it may still 
have the nature of a circular letter, even though of a 
definite nature, if, by its terminology it suggests that 
it is such a letter as may have been sent generally to 
other customers, whether in fact it has been or not. 
T^ms, a statement by a merdiant that he has on hand a 
quantity of material which he is offering at certain prices 
and on certain terms is not an offer. 

Example 17. Harsh wrote Nebraska Seed Company, 
"I have about 1800 bushels of millet seed, of which I 
am mailing you a sample. This millet is recleaned and 
was grown on sod and is good seed. I want $2.25 per 
cwt. for this seed, f . o. b. Lowell." Held, not an offer 
and an attempted acceptance would not complete a con- 
tract. The court said, "The language used is general 
and such as may be used in an advc^isement or circular 
addressed generally to those engaged in the seed busi- 
ness, and is not an offer by which he may be bound, if 
accepted, by any and all persons addressed." " 

It is very dear, however, that there may be cases of 
this sort where it is very hard to draw the line. It took 
a Supreme Court decision to convince die loser in the 
above example, and the winner would have saved his 
trouble if he had put a reservation in die letter. But, 
of ojurse, if one really intends an offer, he would not 
care to put in such reservation. 

34- Htrah T. Hdtraska Seed Co., L. R. A. 1915 P. 824 (Mebr.). 
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On the o^er hand, if one party makes a definite prop- 
osition to anodier in terms the reasonable construction 
of which indicates an offer, an acceptance thereof com- 
pletes the contract and the offeror is bound. 

Advertisements in public newspapers or by pubhc an- 
nouncement of any sort may or may not be offers ac- 
cording; to how the same are worded. Thus advertise- 
ments of rewards are cleariy offers to those who will do 
wliat is called for, but advertisements of goods for sale 
or of sales to be held are not offers. 

Catalogues are generally not offers, as catalogues sent 
out by mail order houses and the like. They are in the 
nature of circular letters. But catalogues may contain 
offers. So in fact may circular letters, if that is the rea- 
sonable construction of them, as where they offer a re- 
ward.*" 

Sec. 21. OFFER INDEFINITE. If the ptoporitioit it 
too indefinite to be enforceable, it accepted it is clearly not an 
^er, even thougfa intended as such. 

A proposition, although intended as such, may be 
eitiier too indefinite or too incomplete to constitute an 
offer. An offer must be definite enough so tlmt a con- 
tract may be made out of it by the mere reply, "I ac- 
cept," In other words it must be definite enough and 
complete enough to be enforceable. 

Example l8. A offers B loo acres of land, if B will 
work for him imtil B's marriage. B accepts and per- 
forms. A's promise is unenforceable because "loo acres 
of Isnd" is too indefinite. It may mean fertile or barren 
'jand, improved or unimproved land, valuable or poor 

■ind.» 

2$. Bank v. Grifiin, 66 111. Ap. 577. 

a6. Sherman v. Kitsmiller, 17 S. & R. (Pa.) 45. 
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Example 19. A promise by an <nl dealer to sell oil 
on favorable terms so that the buyer could compete suc- 
cessfully wirti other parties selling in the same territory 
is too indefinite to constitute an offer." 

Sec 22. PROPOSITION INCOMPLETE. If the propo- 
sitioii, although definite enoush ta be an offer, so far at 
stated, ia incomplete in its terms, it is not an offer; but where 
by fair interpretation the terms alleged to be lacking were 
meant to be imidied, the offer may thereby be rendered com- 
plete. 

The alleged offer must be of sufficient completeness 
to ccMistitute a valid offer. This is of course very closely 
connected with the subject matter of the last section, but 
here we refer to those cases in which the offer as far 
as it goes is definite enough, but it omits details that 
are essential to make it complete, as an offer to sell a 
certain farm, no price being stated. Clearly there is 
no offer here that an acceptance can turn into a con- 
tract. 

But another consideration presents itself in these cases. 
It is a very common occurrence to have terms included 
in an offer by implication, provided, the implication is 
a reasonable one to make under the circumstances. In 
the case supposed above of the sale of the farm no terras 
a.s to price could be implied, but if one orders goods 
stating no price and they have a market value, it is to 
be assumed that he intends to pay the prevailing prices. 
By reasonable construction, the price is a part of his 
offer. 

Contracts which may be reduced to certainty by refer- 
ence to events stipulated in the contract are good, as sales 
for future market prices. 

27. Marble v. Standard Oil Co., 169 Mass. 553. 
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C. Duradon of Offer. 

Sec 23. DURATION OP OFFER. An offer renuint 
open for acceptance: (1) The time stated; or (2) if no time 
i> stated, a reasooabk time ; provided in either case it is not 
sooner withdravrn. 

An offer being made, how long will it last? Within 
what time must the offeree act upon it ? The offeror may 
in making the offer expressly stipulate how long it ^all 
remain open, but more than likely he will say nothing 
about it. If he sets the time, that will of course gov- 
ern; if he does not set the tnme, then we are forced to 
the general statement that an offer will remain open a 
reasonable length of time. 

In either case the offeror may withdraw his offer un- 
less he has contracted to keep Uie offer open. See Sec- 
tion 27 below for further discussion. If no definite time 
is stated, what is a reasonable time? Is it one day, one 
week, or one month? Clearfy this depends entirely on 
the circumstances, as the nature of the subject matter, 
the locality, the previous dealings of the parties, prevail- 
ing customs. 

Example so. Kempner offers to sell land to Cohn by 
letter reaching Cohn February 2. On February 7th CtAn 
accepted the offer by letter reaching Kempner February 
gth. Seller lived in Hot Springs and buyer in Little 
Rock, Arkansas. Land was a lot in Little Rock. Jury 
found time not unreasonable.^^ 

Example 21. An offer reaching offerer by telegram 
Monday momdng between 8 o'clock and 9 o'dock offer- 
ing to sell oil WTiich at the time was rapidly fluctuating 

28. Kempner v, Cohn, 47 Ark. 519, 
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in market price was attempted to be accepted by telegram 
sent out Tuesday moming at 8:53 A. M. The court 
held the time to be unreasonable,** 

It is apparent from these considerations that it is an 
impossible task to lay down a rule of yardstick char- 
acter which one may go by. The jury is the final arbiter, 
subject of course to the instructions of the court. The 
time cannot be measured off by the clock and one who 
accepts after some delay may not be able to absolutely 
know whether he has a good case or not, and his lawyer 
may not be able to tell him. 

No matter when die offer would expire by mere lapse 
of time, it may be accepted thereafter if the offeror still 
treats it as beii^ in force. 

Sec 24. TERMINATION OP OFFER BY REJEC- 
TION. A rejection of an offer by the offeree terminates it. 
A counter offer is equivalent to a rejection. 

If the offeree positively rejects the offer, it is of course 
within the offeror's power to tell him that the offer is 
no longer open, but he may not think to do that and may 
have no importunity to do so. An offeree may reject 
an offer, and then within the time that it would have 
remained open may attempt to accept it. Must the of- 
feror honor the acceptance? The law is that the rejec- 
tion terminates the offer. For clearly, if A offers B 
goods at certain prices, and B readies with a definite 
rejection, A ought then to be able to forget all about B 
and seek another buyer. 

A counter offer is regarded as a rejection and there- 
fore also terminates the offer.*** 

39. Minn. Linseed Oil Co. v. Collier White Lead Co., 4 DilL 
431 (Fed. Cas. No. 9635) ; i? Federal Cases 447. 

3a Shaw V. Ingrani Day Lumber Co., 152 Ky. 329, L. R. A. 1915 
D. I4S. 



b, Google 



94 The Law of Contracts. 

Sec 25. TERMINATION OF OFFER BY DESTRUC- 
TION OF SUBJECT HATTER. If the offer teUtes to defi- 
nite subject matter, and such subject matter is destroyed 
prior to acceptance, there is no contract. 

If A offers to sell a certain horse to B and the horse 
dies before B accepts, there is no contract. If, however, 
the subject matter is destroyed out of which A intends 
to perform, but he may perform out of any other subject 
matter, the destruction of such subject matter docs not 
terminate the offer. 

Sec. 26. TERMINATION BY DEATH OR INSANITY 
OF OFFEROR OR OFFEREE. The death or insuUtr o( 
offeror or offeree before acceptance will terminate an offer. 

Except in cases of a ctmsideration to keep an offer 
open, death of the offeror before acceptance, or his in- 
sanity, will cause the offer to lapse,** and so will the death 
or insanity of the offeree.'* 

Sec. 27. REVOCATION OP OFFER. An offer may be 
withdrawn at any time, unless a consideration has been given 
to keep it open; but the attempted revocation muat actually 
reach the offeree before acceptance. 

An offer may be withdrawn at any time, even if the 
offeror in withdrawing it breaks his promise to keep it 
open; except where the promisor for a valid considera- 
tion has agreed to keep it open (and except wdiere under 
seal in those jurisdictions which still adhere to the law 
of the seal). The withdrawal must actually reach the 
offeree to be effectual. 

31, Beach v. M. E. Church, 96 111. 177. 

32. Sutherland v. Parkins, 75 111. 338. 
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Example 22. A mails an offer to B on Monday which 
reaches B on Tuesday. B, after receipt of the letter on 
Tuesday, mails his acceptance. (This completes the con- 
tract. See Section 31, post.) Prior to B's acceptance on ^ 
Tuesday, A wires B a revocation which reaches B after 
B has deposited his letter. The revocation is ineffec- 
tive.ss 

Sec. 2S. CONTRACTS TO KEEP OFFERS OPEN. A 
coatract to keep an offer open, operates to prevent its trith- 
drawal within die time stated. 

As we have seen, an offer may be withdrawn at any 
time before acceptance, no matter how long it would 
have otherwise remained open and although the promise 
to keep it open is thereby violated. But parties may 
contract that an offer shall remain open, as they may 
contract almost anything else, and in that case, retrac- 
tion amounts to a breadi of such contract. 

Example 23. A offers to sell B his house for 
$iopoo.oo. B 19 undetermined. A, therefore, at B's 
request, promises to keep the offer open for ten days, 
in consideration that B will pay him $50.00 for the option. 
B agrees. A has no right -to revoke. If he attempts to 
do so, some courts look upon the revocation as a breach 
of his contract not to revoke, and some look upon it as 
ineffectual, leaving the offer still in effect. The result 
is substantially the same under either theory. 

D. The Acceptance. 

Sec. 29. WHAT CONSTITUTES ACCEPTANCE. Ac- 
ceptance ia a definite manifestation of a purpose to be bound 

33. Kempncr v. Cohn, 47 Ark. 519. 
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according to the tenns of the offer. Therefore there is no 
acceptance where there is doubt or difference expressed or 
except in unusual cases where there Is mere silence. Accept- 
ance nu7 be t^ promise or act whichever is conten^tated by 
the offer. 

We have seen in the discussion of the offer that the 
acceptance completes the contract and is therefore irrev- 
ocable ; that it must be in the terms of the offer ; and a 
few questions only remain for our discussion. 

Sec. 30. ACCEPTANCE BY PROMISE OS ACT. The 
acceptance must be in manner and form as contemplated by 
the offer which may be by promise or by act. 

One may accept an offer by a promise to do what the 
offer callsi for if that is the manner of acceptance con- 
temfdated by the offer, but if the offer calls for the do- 
ing of an act by way of acceptance the offer could not 
be accepted by promising to do the act in the future. It 
would be no objection in that case that the offeree sig- 
nified that he aid accept; and in all cases acceptance 
calls for notification to the offeror that the offeree has 
accepted. A few examples will elucidate this subject : 

Example 24. A in June makes an offer to B consist- 
ing in a promise by A to sell goods for the fall trade 
to be made up on B's order. This is an offer dearly to 
be accepted by B's promise to buy such goods. The con- 
tract ™en accepted, consists in mutual promises.** 

Example ^5. A offers a public reward to any person 
who will furnish him certain information. B furnishes 

34. Trademen's Nat. Bk. v. Curtis, 167 N. Y. 194, $3 L. R- A. 
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that infomiatitHi. In this case B accepts the offer by 
doing ao act.'" 

Example 26. A, being about to go to Chicago to buy 

rds at wholesale, takes with him a letter of credit from 
promising to guarantee A's credit with anyone of 
wiiom A purdiascs the goods up to a certain amount 
and over a prescribed period. M sells A goods on the 
strength of mis letter and M accepts this offer by selling 
the goods, as such is the reasonable interpretation of the 
letter, but M must notify B within a reasonable time that 
he has accepted the letter.** 

Example 27. A sends an order by mail to the M, 
Company, cffdering goods as per catalogue prices. The 
Company accepts this offer by shipping the goods, but 
must notify A, so that he may know of the acceptance."^ 

S«c 31. COMMUNICATION OP ACCEPTANCE. 
When complete the acceptance must be conununicated to the 
offeror or his agent in that behalf, except in cases in which 
the oSer evidently conteii4>lates communication by an act 
without prcviona communication. If a contract is made by 
mail or telcKrafdi the offer ia not complete until it reaches 
the sendee or Ms agent in tiiat behalf, but the acceptance is 
complete when delivered to the post office or telegraph com- 
pany, unless the offer stipulates oUierwise; provided the maO 
or telegraph in the specific case is the proper method of com- 
munication, aa expressly or impliedly authorized by the offer. 

(a) Commumcation of offer. 

We have discussed this principle in the previous sec- 
tion. 

35. Elkins V. Bd. of County Com'Ts, 86 Kan. 305, 130 Pac. 54Z 

36. Wm. Deering & Co. v. Mortell, 31 S. D. 159, 110 N. W. 86. 

37. Main v. Tracy, 76 Ark. 371. 

Bays-7 
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(b) Comtnumcation to agent. 

The cconntunication of the acceptance to an agent of 
the ol^eror is at that moment a connnunication to the 
offeror, whether in fact the offeror ever receives it or 
not, but such agent would have to have actual or ap- 
parent authority to receive the offer. The fact that he 
was an agent of the offeror for some purposes would 
not necessarily carry with it authority to receive the 
acceptance of any offer. See generally, the subject of 
Agency. 

(c) Communication by mail or telegraph. 

It is clearly established by the cases that if the accept- 
ance is i)roperly made either by mail or telegraph, the 
contract is complete when the acceptance is ddivered to 
the postofike or telegraph company, properly addressed 
and paid for, and that subsequent delay or miscarriage 
will not defeat the contract. This has been supported 
on various theories, a favorite one being that the post- 
office or telegraph company is the agent of the offeror 
to receive the acceptance, which according to the prin- 
ciples stated in the paragraph next above, would make 
the contract complete at that time. According to this 
rule, an attempted revocation of the acceptance after so 
made, is ineffectual even if it actually reaches the of- 
feror before the acceptance reaches him.*^ 

(d) When acceptance by ntaU or telegraph authorixed. 

The difficult question is to determine when the ac- 
ceptance is authorized to be sent by mail or tel^iaph. 
The offer may of course be explicit, as "wire reply," 

38. Brauer v. Shaw, 168 Mass. 198. 
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or "reply by return mail," but if nothing is said, what 
is the rule? The authorities differ. It has been said 
that if there is nothing in the case to the contrary, an 
offer sent by mail is an authorization to the sendee to 
use only the mail in reply; and if the offer is sent by 
wire that is an authorization to the sendee to use only 
die telegraph in reply.'* But, other authorities hold 
that an offer by mail may be accepted by telegram and 
vice versa, and that the acceptance is cCMnplete when put 
in course of transmissioo.'"* 

(e) Acceptance may be by any method if it actually 
reaches the offeror in time. 

No matter what mode of communication is emfJoyed 
by the offeree, it is clearly good, if it reaches the offeror 
provided also it reaches him before the offer has lapsed. 
Thus if A mails an offer to B and asks for a reply by 
mail, and B wires his reply, the contract is not complete 
at the time of sending the message, but if the reply goes 
to A in due season, the contract is complete when it 
readies A, but he takes the risk that it will reach A and 
reach him in time.*' 

Sec 32. SILENCE AS ACCEPTANCE. Here ulencc 
cannot ht constnud generally as acceptance, nor can one 
claim he has accepted, where he hai merely remained silent, 
but one*! conduct in not replying where under the drcuni- 
stanceg, he would be expected to reply may debar liim from 
sayins be did not assent 

39. Lucas V. W. U. T. Co., 6 L. R. A. new series, ioi6. 

40. Fanners Produce Co. v. Schreiner (Olda.), L. R. A. 1916 
A. 1397. 

41. Lucas V. W. U. T. Co., supra. 
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in offer is made to one, and he renuiiis 
■s his lack of reply signify acceptance? 
e contended that it did or did not eidier from 
>r oiferee's standpoint, 
or cannot claim acceptance by the offeree 
jse the offeree does not reply. One cannot 
ity on another to speak.*" But, there are 
ich from previous dealings, an offeree's re- 
xt may be a circumstance from which the 
infer an assent. 

e cannot claim he has assented where he did 
>r at least show by his conduct, known to 
that he accepts.*' 

. Uusuoit Whip Co., 158 Mass. 194. 
V. Smith, 25 R. I. 60, 54 Atl. 79a 
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CHAPTER 4. 

, OFFER AND ACCEPTANCE. 

(2) VALIDITY OF ASSENT THEREIN. 

Sec 33. INTRODUCTION. 

We have discussed what will constitute offer and what 
acceptance. In so doin^ we have assumed a true con- 
tractual intent on both sides without mistake as to sub- 
ject matter, or any undue advantage taken by one side 
over ttie other by way of fraud, coercion or undue in- 
fluence. In other words we have looked only to the 
words used or acts done indicating offer and acceptance 
without inquiring whether there may be extrinsic cir- 
cumstances which prevent those words or acts from ex- 
pressing the true contractual intent of the parties. We 
will find that we may group these circumstances under 
the following headings : 

(A) Circumstances defeating contractual intent 
(mistake and deception as to act done). 

(B) Grcumstances of unfairness giving party im- 
posed on a right to disaffirm the contract (fraud as to 
ctmsideration or in the inducement, duress and undue 
influence). 

A. Extrinsic ClrcumBtances Defeating ContracttuI Intent. 

Sec. 34. FRAUD IN THE INCEPTION OR EXECU- 
TION. A fraud practiced by one person upon another, 
i^rherebjr the other's Beeming assent is procured to a coa- 
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tract which he in realitr never afned to, preventi ■ contrtct 
from being formed. Thia ia TariooBl; ulled frmud in tiie in- 
ception, in tlie execution, and in the procurement. 

Suppose A is sued upon a note, to which his signature 
is attached, but which tie does not know he has signed, 
havit^ been misled by the payee into believing he was 
signii^ an agreement for an agency. Is he bound on the 
note? A contract signifies an agreement, and clearly there 
has not been such ah agreement in this case. We have 
heretofore considered that one may sign an instrument 
and still be bound tiiereon, though 4ie has not read it, but 
this is upon the theory that he has been willing to take a 
chance cm what it contains, and no other rule would be a 
workable one. But in those cases there has been no mis- 
representation as to what the instrument contains. We 
are now considering a case of fraud by which the a>n- 
tent of the alleged contract is misrepresented. Tlie rule 
is that such a contract is void. 

Example 28. Plaintiff was injured in a railroad acci- 
dent. While in a dazed condition and about an hour and 
a half after the accident, he was conducted into the 
superintendent's office, and told tfiat the railroad company 
was willing to pay the sum of $17.00 for the injury to 
his hat and trousers, and asked him to sign a receipt for 
same. Plaintiff was seriously injured and brought suit. 
It turned out the paper he signed was a release in full for 
his injuries. Held, that it was a question for the jury 
whether he was defrauded or not, and a jury's verdict 
that he had been so defrauded, would not be disturbed.** 

In these cases the contention is sometimes made that it 
is the defendant's own negligence that he did not read 
44. Bibs V. N. Y. C. & H, R. Co., 160 Mass. 447. 
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what he signed, and dierefore ou^t not to be permitted 
to avoid it. In answer we may say, first, that in many 
cases there is no ground for claiming' negligence, as in 
the caw above, where the party was dazed, or in cases 
where the other party by some excuse or device prevents 
him frotn reading. And, second, that in a contest between 
one who has been guilty of fraud, and one vrho has been 
merely negligent, the justice ought to be with the latter, 
or in other words that it ought not to be for the court to 
assist one guilty of fraud to recover the gains thereof, 
on the groiond that his victim was careless.*'' This is 
therefore regarded as the better rule, althou^ the con- 
trary rule has been laid down in some cases, and a negli- 
gent person held to be bound to a contract which he never 
really assented to, by reason of the fraud of the other. 

Sk. 35. MISTAKE. A mutnal nuBUke of fact, (a) as to 
the existence of the subject matter, (b) as to the identity of 
tiie subject matter, (c) as to terms employed, prevents the 
existence of a contract, bat mistake as to value or quality, 
does not affect the validity of the contract. 

The subject of mistake in contract has occasioned a 
^eat deal of difficulty and a diversity of views, and what 
IS said here will be an attempt to formulate that part of 
the subject upon which there is a general agreement. 

(a) Mutual mistake as to existence of subject matter. 
This prevents contract. 

Example sp. Riegel had a policy of insurance upon 
the life of his debtor. The debtor disappeared and Riegel 

45. Uaxfidd V. Schwartz, 45 Mmn. 150, 47 N. W, 448. 
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kept up the premiums, but finding the matter burdensome, 
took out a paid up poJicy for a less sum, in exchange for 
the old pohcy. At the time of this change, the debtor 
was dead, unknown to both parties, and Riegel had the 

Sht to recover on the former policy. Held that the mis- 
e prevented the new policy from taking the place of 
the old and that it would be set aside and a recovery al- 
lowed on the faith of the old pohcy.** 

(b) Mutual mistake as to the identity of the subject 
matter. 

If one person has in mind one thing and the other has 
in mind another thing, and each attempts to contract as to 
thing he had in mind, there is no "meeting of the minds" 
and no contract results. 

Example 30. A has a quantity of hemp and also tow 
for sale all done up in bales, and identified by numbers. 
The auctioneer made out a catalogue describing the bales 
by numbers and not disclosing the difference in the com- 
modities. B examined some of the bales of hemp, but not 
of tow. At the auction the auctioneer offered a quantity 
of tow, describing it by the number of tfie bale, and B 
bid, intending to buy hemp. Held that there was no con- 
tract because of the mistalce.*' 

(c) Mutual mistake as to terms employed. 

Mistake as to terms employed is not a mistake that 
ordinarily can be set up by a party to a contract, if we 
eliminate the cases of mistake induced by fraud. Those 
cases we have already considered, and are not to be 

'6- Riegel v. Amer. L. Ins. Co., 153 Pa. t^. 

iB. Serwi^a BrM. v. Hindlcy & Co., L. R., K. B. 1913, p. 564. 
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thought of as cases under the heading of mistake, but 
rather as cases under the subject of fraud. 

If, there being no fraud present, a perswi will not read 
a contract, he will be bound by what it contains,*'* Any 
other rule, as has been explained, could not be a work- 
able rule, for the reason that there is really no test 
whereby we could determine the actual fact, and because 
also, such a rule would, encourage laxity. 

Example j/. A landlord presents a lease for B, his 
prospective tenant, to sign. E signs it without readii^ 
it. B is bound by the provisions of the lease although he 
neg^cted to read the lease, there being no fraud on the 
part of the landlord. 

If a document as finally written contains a scrivener's 
error, as where the parties agree to a one year lease, and 
the typist in preparing makes it ten years, a court of 
equity would, upon tiuit fact being proved, reform the 
instrument to meet the true intteirtion of the parties. 

Mistake as to Terms of Oral Contract. It there is a 
mutual mistake as to the terms of an oral contract, and 
it is evident to the court that there was such a mistake, 
and if the party clainung the mistake has not acted in 
any way to prejudice the other, there is no contract.** 

(d) KnoTvn Mistake as to Terms Taken Advantage 
of by the Other Party. 

If one party makes a mistake as to the terms of the 
contract which the other party knows he has made and 
takes advantage thereof, there is no real meeting of 
tiunds, and a contract does not result. 

47a. Batemaa v. Stoall, 100 S. E. 573 (Geo.). 
48, Rupley v. Daggett, 74 111. 351, 
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Example 32. Butler wrote Moses he would sell him 
cloth at "five cents a yard that Gale would chaise you." 
This cloth was worth from $2.00 to $6.00 a yard, and 
Butler meant he would sdl cbth for five cents a yard 
less than Gale would charge. Moses knew this, as he 
knew that Gale would not sell for the absurd price of five 
cents a yard. Held no contract.** 

B. Circomstucet of Undue Adnntacc Rendeilim Contnct 

Voidable. 

(a) Fraud in the inducement or consideration. 

S«c. 36. FRAUD IN THE INDUCEMENT DEFINED. 
Fraud in the inducement consist! in a rcpresentstiem of fact 
b7 one party to the other, known to be false, or with disre- 
card as to whether true or false, made to be acted npon and 
which is relied upon to the other's damage. 

If a party to a contract has secured its execution by 
the other party by making a statement as to a materi^ 
fact which he knew to be false and which he made in 
order to secure its executitxi and thereby did secure it, 
the party thus misled may, by proceeding aptly, avoid 
the contract and may have the aid of the courts, where 
necessary, to secure rescission. 

In cases involving this sort of fraud, the party de- 
frauded is not misled as to the nature of his act, but is 
simply misinformed as to its advantages or value to him. 
He has, for instance, been defrauded in buying the 
Maple Leaf Farm, but he knew that he was buying that 
farm. Facts were asserted which misled him in order 
to induce bim to make that contract, but he did the very 

49. Butler V. Moses. 43 Ohio St, i66, I N. E. 316. 
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act and entered into the very contract he intended. He 
may abide by this contract, or avoid it if he chooses. 

Sec. 37. EXPRESS STATEMENTS OF FACT AS 
FRAUD. StatemenU of fact which misrepresent, whether by 
reason of their falsity, or by being so framed as to actually 
nuslead, constitute fraud. 

Any statement of fact by which another person is 
actually misled, is fraudulent. 

In Twin Lakes Land & Water Company v. Dohner,"" 
the Court said: "And it is not at all improbable that 
defendant's agents, without any literal misstatement of 
fact, would have created in Dohner's mind the impression 
that tfiey were claiming the existence of this quantity 
of reserve water, and should have they known that what 
they said would create that impression and so must be 
deemed to have misrepresented in this respect just as 
much as if they had used the very language charged 
against them." 

Sec. 38. OPINIONS AND PREDICTIONS NOT FRAUD. 
Opiniona and predictioo> are not fraud even if stated by one 
who himself does not bdieve them to be true. 

It is well established that the statement of an (pinion 
or the makii^ of a prediction cannot be fraud. The rea- 
son is clear. First, because if a statement is uttered as 
an opinion we know that an opinion is a mere matter 
of personal judgment; and second, we must look for 
extravagances of language from any person who is seek- 
ing to drive a bargain. Parties will "puff their wares" 
aiS indulge in "dealer's talk,"''^ and the princq)le ex- 
tends not only to sales but to all contracts. 

50. 24a Fed. 300. 

51. Deming v. Darling, 148 Uass. 504- 
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Example 3$. Townsend bought a cash register upon 
the statement that its use would save the expense of a 
bookkeeper and half of a clerk's time. Held a mere 
opinion and defendant not guilty of fraud."' 

"The reason of this rule is that while the perscHi to 
whom the representations were made has a right to rely 
upon them, he is assumed to be equally aUe from his 
own opinion to come to as correct a decision as the other 
party, and therefore cannot claim to be misled by such 
opinion." ^' 

According to this rule a statement as to value is gen- 
erally regarded as not actionable for value is a mere mat- 
ter of opinion. "Purchasers are presumed to know that 
the vendor will, if asked as to value, place it as high as 
he thinks the property will bear, and, on the other hand, 
the vendor knows that the purchaser will endeavor to 
convince him that the property is worth considerably 
less. ' "It is naught, it is naught," saith the buyer, but 
when he has gone his way, he boastetb.' " "'* But, state- 
ments as to value may be made as statements of fact, as 
where they purport to be so made and the party making 
them has superior means of knowledge.'* 

Sec. 39. ACTIVE COHCEALHBNT AS FRAUD. If a 
perBoa conceaU facts for the puipoae of prcventiiic them 
from being discovered hy the other party to the prospective 
contract, this is frand which renders the contract voidabte. 

We will see that mere silence as a general rule (with 
notable exceptions) is not fraud. But if one covers up 

5Z. Nat Cash Reg. Ce. v. Townsend, 137 N. C. 65a. 

53. Brady v. Cole, 164 111. 116. 

53». Uargan v. Hod««, 145 Wis. 14J, H9 R W. 1083. 

54, Biewer v. Mueller, 254 Ilk 315. 
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facts of a material nature to prevent the other party from 
discovering them, this is fraud. 

Example 34. A sues T for damages for fraud and 
deceit in inducing him to purchase interests in a minir^ 
lease. T, upon tecoming the owner of the lease, looked 
about for a purchaser and in order to make the proposi- 
tion attractive, concealed former mining operations snow- 
ii^ that the place had been long since abandoned for 
mining purposes. To this end, he built a new shaft whtdi 
led into the old mines, but this was concealed by boards 
across its bottom, covered by dirt. He represented to A 
that the shaft was in virgin territory, of great richness 
and therefore would require years to wiiaust. The 
ground over the abandoned areas was siuiken because of 
\vithdrawal of supports. This he represented to be a 
blow-out. A was without practical knowledge of mining. 
Upon T's representations and after inspecting the mine, 
he purchased the lease from T. Held, that he could re- 
cover."^ . 

Throwing one off his guard by artifice so that he will 
not discover the facts is fraud, as where his attention is 
distracted, evasive answers to his questions are given, 
or he is otherwise kept in ignorance by the other's con- 
duct. 

Sec 40. SILENCE AS FRAUD. Here non-diBCloaure or 
silence is not fraud; with exceptiang u later noted. 

Suppose that one, being about to contract with another, 
merely keep silent as to a point upon which he knows 
that ttie (rther is, without any action on his part, unin- 
formed or misinformed — is it his duty to spesJc and cor- 

55. Tooker v. Alston, 159 Fed. 599, 16 L. R. A. N. S. S18. 
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rect tti« nusimpres^on ? We have previously noted that 
i£ he is aware of a mistake as to a material term of the 
contract, his taking; advantage of that mistake prevents 
the minds of the parties agreeii^ upon the terms, as 
where one intends to offer to sell at one figure, but really 
proposes another whidi the other party purports to ac- 
cept, knowing of the error. In that case there is no con- 
tract at alt. But now we have that class of cases in which 
the terms are agreed upon, the identity of the subject 
matter is not in question, but Aere is some material ele- 
ment of fact that one of the parties to the otticr's knowl- 
edge, is uninformed or misinformed about. Must he in- 
form him? The general rule is tliat, the parties dealit^ 
at arm's length, information is not essential. 

Example 35. A gave B an option to purchase real 
estate for a certain price. B knew of the fact that a 
manufacturing plant was going to be establi^ed naarby 
which would make the land much more valuable. A did 
not know this. B's failure to disclose does not afFect the 
contract," 

I^rties must be on their own lookout ; if we attempted 
to apply a test to cases of this sort, it would in the nature 
of thii^ be indecisive. 

Sec. 41. SILENCE AS FRAUD — PACTS NOT DIS- 
COVERABLE. If one ptrty has information at to materia! 
facta, which are, as he knom, practically non-accesaiUe to 
the other br the exercise of all diligence ooe mar reasonabfy 
expact of snch other, the non-disdoBore Is fraud. 

A duty may be upon one to speak by reason of the 
peculiarity of die facts making the ascertainment of tfie 

56. GuanuiV Co. v. Lietiold, 307 Pa. 399. 
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facts not discoverable by the other upon the exercise of 
reasonable diligence. This is well illustrated by the 
"texas fever" case, as follows: 

Example 36. A has cattle which he knows to be 
afflicted with "texas fever," a disease not apparent upon 
any examination one could be expected to make upon 
buying cattle on the market. He sells them to B for a 
sound price, B examining them and not discovering the 
disease. This is fraud and B may on account thereof 
rescind the contract or have damages."' 

Sec. 42. SILENCB AS FRAUD — CONTRACT ONE 
UBERRIHAE FIDEI. If « contract ia of inch a nature that 
it presupposes full disclosure non-disclosure is fraud. TMs 
has been applied to cases of raretyship and insurance. But 
there is difference of opinion amons courts as to the opera- 
tion of this rule. 

It is said that certain classes of contracts are based 
upon the presumption of the highest good faith in making 
them, and this has been often said as to contracts of in- 
surance and suretyship. But perhaps the true reason for 
the rule requiring full disclosure in such cases is the 
fact a risk is taken and the risk is determined by the 
actual facts and in order to cover this risk the actual 
facts must be known. In other words, if I ask an in- 
surance company to insiu-e my life, what they assume 
to undertake is not a sham nsk which I can make them 
believe exists but a real risk based upon facts as we both 
know them. The importance of this principle is largely 
diminished in life insurance cases by the fact Hiat sudfi 
insurance is written only after a list of questions is an- 

S7. Grixaby v. Stapleton, 94 Uo. 423. 
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swered snd the applicant may generally assume that the 
omitted questions are those whose answer the insurer 
does not care for. Nevertheless, even in such a case, a 
failure to disclose a material fact which the applicant 
must know is material amounts to fraud acconlmg to 
many cases. 

Examfile 37. A desires insurance upon his house. He 
is acquainted with the fact that incemtiary fires have 
been attempted upon his property very recently. He 
must inform the insurance company of his knowledge to 
get valid insurance."' 

Example 38. A desires to obtain a bondsman for his 
employee, and seeks a fidelity company for that purpose. 
The en^>loyee has been a defaulter and is so known to A. 
A must so inform the company. 

Sec 43. SILENCE AS FRAUD — RELATIONSHIPS 
OP TRUST AND CONFIDBNCB. If one atands to an- 
other in a relatiooBhip of tnut and confidence, any contract 
made by him with the ether party rniut t>e upon full disdoture 
of all material facts known by him, for the reason that the 
other party because of snch relationship is not npon hit gnard. 

The rule that one contracting party need not acquaint 
the other with material facts which might affect his de- 
cision to contract were they known to him is based at 
least partially upon the fact that the parties are at arm's 
lei^th and one owes no duty to protect the other. In 
those relationships in which there is a duty of protection 
and for that reason the party is off his guard and not at 

^ Pelzer Hf|;. Co. 1 

difference of opinion a 
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arm's length in the bargain, the law requires full dis- 
closure. This is true of tiie following relationships: 
principal and agent, attorney and client, guardian and 
ward, trustee and beneficiary, and director and corpora- 
tion. 

Example Jp. P employs A. to sell his real estate for 
him. A states that he will buy it himself. If he knows 
of any material fact that P does not know which affects 
the bargain he must so inform P." 

Sec. 44. SUHHARY OF WHAT CONSTITUTES 
FRAUD. Below ia a tabic ntnunarizing what constitateB 
fraud. (For diaaffirmance and ratificatlMi in catet of tnad 
see SACtions 47 and 48.) 

Fraud consists in 

1. Positive statements of fact or any aHinnative 

representation by which the truth is distorted. 

2. Not mere opinions and predictions. 

3. Active concealment of material facts. 

4. Not mere silence or nondisclosure, unless 

a. Facts are not discoverable by the other by 

reasonable diligence. 

b. Contract is one assumed upon the theory of 

full disclosure, as insurance and surety- 
ship. 
c Relationship of trust and confidence. 
— attorney and client. 
— principal and agent. 
— guardian and ward. 
— trustee and beneficiary. 
— director and corporatiotL 

59. Bioelce v. Berry, 2 Gill (Md) 83. 
Bsyi-I 
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(b) Durtss 
Sec. 45. DURBSS' DEFINED — ITS EFFECT. DnreM 
cotuists in ucuiing a contnct from another by imprisonmrnit 
or by fear induoed by threats regarding hii personal safety 
or liberty or his property whereby the freo cxerdM of hia 
will ia overcome. 

A contract must not be secured f nsn another by threat 
or force. The theory of contract is that it is an obliga- 
tion freely assumed by agreement. If it is foreed from 
another, he may avoid it. 

Mere persuasion, no matter how constant or unpleas- 
ant, is not duress. There must be force or fear. 

Duress by Imprisonment. Actual imprisomnent may 
be duress whether the imprisonment is lawful if pro- 
cured for the purpose of extorting a contract and a con- 
tract is thereby extorted. "Thoi^ a person is arrested 
under a legal warrant by a proper officer, yet if one of 
the objects of the arrest is thereby to enforce the settle- 
ment of a civil claim, such arrest is a false imprisonment 
and a release and conveyance of property by means of 
such arrest is void." ^'^ But it has been held that a con- 
tract will not be set aside though procured under duress 
if it expresses or settles a real indebtedness."^ 

Duress by Threats (per Minos). It was once said that 
a threat would not amount to duress unless tt was of 
such a nature that it would overcome llie will of a con- 
stant and courageous man ; later, that it was duress if it 
would overcome the will of a person of ordinary firm- 
ness ; but the latest development is that it is duress if it 
is used for the purpose of overcoming, and actually does 
oi'ercome the will of the person involved.** 

60. Jordan v. Beecher, L. R. A. 1915 D. 1132 (Ga.) 

61. Kronmeyer v. Buck, 258 III. 586. 

62. Galusha v. Sherman, 81 N. W. (Wis.) 49s. 
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Example 40. Anna Voboril gave notes to pay her hus- 
band's indebtedness upon direat that if she would not do 
so her husband would be imprisoned. Being sued on 
the notes she claims they were obtained from her by 
duress. Plaintiff contends that the alleged threat, even 
if true, could not constitute duress as the husband had 
done nothit^ for which be could be arrested. But it ap- 
peared that Anna Voboril was an illiterate foreigner, 
ignorant of our laws, a mother of seven children, un- 
versed in business affairs, and the court held that such 
a threat was calculated to induce in her a fear which 
would destroy the freedom of her will in making the 
contract in question.^* 

It was formeriy held that duress by threatening injury 
to one's property was not duress, but this absurd view is 
abandoned.'* 

To threaten a person with arrest for a crime that he is 
believed to have committed is duress according to the 
weight of authority ; except that it has been held that a 
promise to pay or the {»yment of a real indebtedness (as 
in case of end>e2zlement) will not be disturbed when so 
secured.*" 

(c) Undue influence. 

S*c 46. UNDUE INFLUBHCE DEFINED. ITS EF- 
FECT. Undue influence conaUta in an abuse of influence or 
power wHch one by reason of a fiduciary relationahip or of 
tile dcfcness, infinnity or necemtous diitrees of ttie other, 
baa over that other, thereby to indnce him to enter into a 

63, Voboril V. International Harv. Co., 187 Fed. 973. 

64. Spaids V. Barrett, 57 111. 280. 

6$. Kjronmejcr v. Back, 258 III SS6. 
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coatnct be would not have freol; made. It rendera the con- 
tract voidaUe bj the other party. 

The courts will not interfere to relieve a person from 
his contracts merdy because they are unjust or oppressive 
and constitute hardship upon lum. Even if he were in 
distress or great necessity, or sick, or infirm from age, 
or mentally weak, his cwitract is not for that reason 
voidable, though unfair and hard, provided he exercised 
his own will and Judgment. For, by such circumstances 
he is not deprived of his freedom to contract. But it 
must be shown in additicm thereto that an advantage 
was taken of him, depriving him of his own mental free- 
dom. Argument, solicitation and pleading, however 
strong, do not in themselves constitute undue influence. 

The chief cases of undue influence arise when the 
parties sustain a relationship to each other which puts 
one of them in a position calculated to give him great 
advaitfaee over the other in directing his conduct and 
acts. Under such circumstances, the parties may still 
contract with each otiier; yet if after a contract is made, 
the party at a disadvantage, in apt time, avers that he 
was imposed upon, the court will presume in his behalf 
that such was the case, casting the burden upon the other 
of showing that such was not the case. 

The chief relationships in which the law will presume 
undue influence are: (i) family relationships in which 
one party stands in an influentially superior position ; 
(2) the relationship of guardian and ward; (3) that of 
attorney and client; and (4) that of physician and pa- 
tient. 

It is, however, not necessary that there be any technical 
relationship. "Courts have refused to set any bounds 
to the circumstances out of which a fidudary relation 
may spring. * * * it extends to every possible case 
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in which a fiduciary relation exists in fact, and in which 
there is confidence reposed on one side and resulting 
domination and influence on the other."*' 

(d) Disaffirmance and ratification of contracts voidable 
for foregoing reasons. 

Sec 47. CONDITIONS OF DISAPPIRHANCE. A 
part7 wishing to diakffirrn on the groond of fraud, dureis or 
undue influence taaat do lo with reasonable promptneis un- 
der the circumstances after he has diicovered the fraud, or 
after the undue influence or duress has been removed; and 
be mast put the other partj in statu quo. In casei of fraud 
he may either disaffirm or sue for damages. 

Contracts obtained by means of fraud, duress or undue 
influence are voidable, not void. Until avoided they 
have the status of contracts. The injured party may not 
care to disaffirm. It is for him to do so after discovering 
(he fraud, or after the duress and undue influence have 
ceased to operate. 

This he must do, if at all, within a reasonable time, and 
what is a reasonaWe time depends on all of the circum- 
stances.*^ 

He must also give back what he has received under 
the contract. Unless he has done so, or made a tender 
of doing so, he cannot rescind.^* 

Sec 48. RATIFICATION. A contract avoidable for die 
canaes considered in tliis chapter may be ratified hj undue 

66. Mors V. Peterson, z6i HI. S32. 

67. Mortimer v. McMullen, 3oa 111. 413, 67 N. E. 20. 

68. Burwash v. Baltou, 3.10 III. 34- 
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delay and by expresa affinnation, or by any acts that are 
ioconuitent with disaffirmance. 

The contract being voidable only, and not void, may be 
ratified. This may be by mere delay ; ^* or by language 
affirmative of the contract ; or by conduct which is in- 
consistent with the idea of disaffirmance, as selling the 
property,^' or in any way dealing with it in a manner 
which shows affirmance. One cannot affirm and then dis- 
affirm, he must do one or the other. 

Of course nothing said or done before the fraud is 
discovered or before the duress or undue influence has 
ceased to operate can be considered ratification. 
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CHAPTER 5. 

CONSIDERATION. 

A. Theory and Nature. 

Sec 49. CONSIDERATION DEFINED; A NECES- 
SARY ELEMENT IN EVERY SIMPLE CONTRACT. A 
promise or undertakmg not under seal is not legally binding 
upon the promisor onleu the promisee thereof haa on ita 
faith and purauant to it parted with or promised to part with 
sotnetbing to which he has a legal right, or, in other words, 
tinleas such pronusee has sustained a legal detriment. This 
legal detriment constitutes the con^deration. 

By the English common law two classes of promises 
were enforceable : First, where the promise was made 
in stJemn form, that is, under seal; and second, where 
something was given, done, or promised by the promigee 
on account of the promise. In the formation of simple 
contracts, whether written, oral or imfJied, consideration 
must enter, and it must enter also in sealed cmitracts 
where the statute has abolished the ancient meaning of 
the seal in that regard. 

We have noticed that contracts result from offer and 
acceptance. In every simple fontract the offer must 
consist in a promise to do somethii^ or to part with 
something, if in return therefor, the offeror will also do 
something or part with something or promise to do so. 
There is here an exchange of values, that is to say, each 
party gives up or undertakes to give up something to 
i^ch he is legally entitled in return for the other party's 
119 
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similar act or en£:agenient. And the test of the validity 
of the contract alleged to be found in an offer and accept- 
ance ccmsists in this : Did the party now seeking to en- 
force a promise made by the other (either by way of offer 
or acceptance) sustain a legal detriment — give up sonie- 
thine to which lie was entitled? There may have been 
an offer and an acceptance, but the offeror or the acceptor 
may have promised to do something he was already bound 
to do ; he may have promised to surrender something to 
which he had no right. If so, no contract resulted. 

We define a consideration by saying it is a detriment 
to the promisee, or a benefit to the promisor; but it is 
only in rare cases we need consider whether it is a benefit 
to the promisor. For it is not usually to be considered a 
benefit to the promisor unless it is also a detriment to 
the promisee. It is a benefit to the promisor when he 
can demand something or has obtained something to 
which he was not otherwise legally entitled. We may 
then for our purposes simplify the discussi«i by referring 
to consideration in its aspect as a detriment to the prom- 
isee. 

Thus, A offers to sell Bj a certain acre of ground for 
$5,000 on certain terms, one year from date. B ac- 
cepts the offer. Each are promisors; each prcmiisees. 
Each has promised to part with something to which he 
was legally entitled. He has therefore in the eyes of the 
law sustained a legal detriment. A contract has resulted. 

Again, A orders a sack of flour from his grocer, A 
promise to pay the reasonable value of the flour is im- 
plied. B delivers the flour, thereby accepting the promise 
with an act. B in this case never was the promisor. But 
he becomes a promisee by accepting the promise l^ part- 
ing with that which the promise calls upon him to part 
with. He has sustained a legal detriment. The consid- 
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eiation for A's promise is B's act, that is, it is a detriment 
to the promisee- 

A detriment is sustained whenever one gives up some- 
thing to which he has a l^;al right, though he may have 
no moral right to it. Thus, we have a line of cases in 
which a young man is induced by promise of reward to 
give up a self-indulgent viay of life. It is held in sudi 
cases that if he lives up to his agreement he may recover 
though it was to his benefit to live so, and no personal 
benefit to the promisor. Yielding up his right to live as 
he chooses within the law is a legal detriment.''* 

When a person comes into court to sue upon a promise, 
he comes in his capacity as promisee. He alleges that a 
promise was made to him and the law asks him what he 
paid for it, what detriment would it be to him if the 
promise was not enforced? 

If he has given or promised nothing in return for the 
promise to him, that promise is said to be without con- 
sideration — "nudum pactum." 

Sec 50. INADEQUACY OF CONSIDERATION. The 
adequacy of consideration, as between the parties, is inuna- 
terial, BO long as there is no fraud. Gross inadequacy may 
in a proper case be considered as evidence tending to prove an 
allegation of fraud. 

If one in full possession of his faculties parts with a 
ri^t for an inadequate return, there being no fraud, he 
cannot ask the courts to aid him. The law leaves the 
parties to bargain for themselves and one may give away 
bis property or sell it for whatsoever he chooses." 

Where the rights of creditors are involved, and affected 

72. Hamer v. Sidway, 124 N. Y. 538. 

73. Nelson v. Brassington, ti6 Pac. (Wash.) 629. 
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by the contract or gift, other considerations appear ; alto- 
gether it may be said generally that creditors who have 
no lien cannot complain where the debtor sells for eroi 
an inadequate consideration, so long as he and his vendee 
art not acting fraudulently to defeat or delay the creditor. 
If a consideration is grossly inadequate that may, with 
other circumstances, make out a case of fraud, but in 
itself such inadequacy is not material. 

B. ExampltB of Conuderation. 

Sec 51. CONSIDERATION HAY CONSIST IN PROM- 
ISE OR ACT. The detriment nutained by one aa a con- 
alderation may be either bia prcHnise or his act, whichever 
ii responiive to the ezpreuion of the other side; but a prom- 
ise to be a consideration most be a prcunise to do or refrain 
from doing a definite thing witliin an ascertainabte time. 

A promise on one side is a good consideration for a 
promise upon the other. In other words, it is not neces- 
sarily doing an act, but may be the making of a promise 
to do an act, which may constitute the consideration. This 
depends upon the requirements of the offer and accept- 
ance. In all Inlateral contracts the consideration for the 
promise of each is the promise of the other. 

A promise cannot be a good consideration unless it 
binds one within a definite time to do or refrjun fro^ 
doing a definite thing, — a promise cannot be a considera- 
tion unless it is definite enou^^i to be broken. 

Example 41. A agreed to sell and K to buy at stipu- 
lated prices 10,000 barrels of oil as the buyer might 
desire them. Held to be no contract. "But suppose 
Kirk & Company do not desire, and do not order, or order 
in such quantities as would require a hundred years to 
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comi^ete delivery — is there any way open to the defend- 
ant to put plaintiffs in default?" ''* 

Example 42. N agreed to sell and K to buy all of a 
certain quality of pig iron which K would need, use or 
consume in its business during the coming season frcwn 
July 9, 1879, to July I, 1880. Held, a good contract 
"It cannot be said that K was not bound by the contract. 
It has no right to purchase iron elsewhere for use in its 
business." ^' 

Where the promise is to seH, and the correspondii^ 
promise to buy, the needs of a future period, the period 
should be definite and the amount should be all that the 
buyer needs or all that he needs up to a certain amount, 
or, of course, a prescribed amount- It has been argued 
that it is not certain that the buyer will need any amount, 
and tJiis has been answered by the statement that in all 
probability he wiK. But that answer is not the correct 
one. If tiie seller prwnises to sell and the buyer to buy, 
his needs during a certain future period, the considera- 
tion is in fact that the seller must stand ready to de- 
liver at the prices and terms agreed on all that the buyer 
may order, and the buyer must, if he needs any of such 
commodity buy it from this seller at the prices and terms 
agreed upon. He gives up his right to buy elsewhere on 
possibly better terms. 

Sec. 52. PAST ACT. An act done prior to tihe promiBe 
■eogfat to be enforced and therefore without reference to it 
doe* not conttitnte a legal detriment and therefore is not a 

74. Americwi Cotton OH Co. v. Kirk, 68 Fed. Mi. 

75. Nat Fum. Co. v. Keystone Mfg. Co., 110 lit. 427. 
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If one performs an act with no rig^ to claim any- 
thing for doing it, and after that time a promise to pay 
him for doing it is made, such promise is without con- 
sideration and cannot be enforced. No detriment has 
been sustained by the promisee on the faith of the prom- 
ise. One must not confuse such cases with the cases in 
which, where one does an act, he does it under such 
circumstances that he may reasonably demand compen- 
sation therefor. In sudi case we know there was really 
a promise, tkough not expressed, in reliance upon whidi 
the act was done. But if the act is without reference to 
receiving the reward afterwards promised, the subse- 
quent promise is an unenforceable promise. 

Example 43. A father made a promise of compensa- 
tion to a stranger who had cared for his son as an act 
of kindness. He then refused to perform the promise. 
Held, no contract.^' 

Where a discharge in bankruptcy has been obtained, 
or the statute of limitations has nm, a subsequent prom- 
ise to pay is enforceable, thot^h in some states it must 
be in writing. 

Sec S3. PERFORMANCE OP OR PROMISE TO PER- 
FORM OBLIGATIONS IMPOSED BY LAW. The per- 
formance of or promise to perform an act required of one u 
a legal duty cannot be a lecal detrinunt, and it therefore 
not a consideration. 

Where one does an act which the law requires of 
him, he cannot claim a promise of reward made to him 

76. Mills V. Wyman, 3 Pick (Mass.) 307. 
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for doing it. Take, for instance, the case of a reward 
offered for the capture of an accused person to an of- 
ficer whose -public duty is to capture such person if he 
can. Such reward is not recoverable, not only because 
there is no consideration, but because public policy op- 
poses rewards in such cases. This is true even though 
the officer actually exercised a greater degree of diligence 
than he would (Kherwise have done. An officer cannot 
bat^n in respect to his zeal and graduate it according 
to the remuneration offered.^' 

If an officer does that which his legal duty does not 
require of him pursuant to an offer he may recover. 
This would be the case where a fireman at the risk of 
his own life, made a rescue pursuant to promise of re- 1 
ward made him. 

Sec 54. PROMISE TO PERFORM UNEXECUTED 
CONTRACT. A promiBC to petfonn or the perfomunce of 
that triiich on« is under an exisdnE contract to perfoim U 
not a good consideration. 

Suppose that A has contracted with B, that he will 
dig a cellar for B, within a certain time at a certain 
price. In the progress of the work, A comes upon a 
substratum of shale on whose existence he liad not fig- 
ured. To dig the cellar will require a greater expense 
than that of his original calculations, and he will lose 
money on tiic project. He therefore infonns B that he 
will not proceed further unless B will pay him $100.00 
in addition to the original contract price. To this B, 
being in a hurry for the cellar, assents. He refuses, 
however, to pay more than the original contract price. 
Can A force him to pay the $100? B's argument is that 

' 77. Hogan V. Stophlet, 179 111. 150. 



b, Google 



136 The Law of Coktracts. 

A was already under a contract to do this work, and if he 
offered him $ioo for doing it, his promise had no 1^^ 
effect, because A suffered no detriment. He did noth- 
ing he was not already bound to do. This is the view 
of many of the courts.'^ Some, however, allow a re- 
covery where unforeseen circumstances arise fas in the 
above case) which make the demand justifiable." 

It is always permissible for parties to rescind an old 
agreement and substitute a new one, as where A having 
agreed -to put in single doors in B*s dwellii^, after- 
wards for a larger price, agrees to put in double doors. 
In such a case, there is no trouble in finding mutual 
considerations. But a mere promise to increase the 
contract price for no other reason than that the other 
party regrets his contract and threatens to break it, is 
unenforceable. 

Sec 55. PART PAYMENT OF DEBT AS CONSID- 
ERATION FOR RELEASE OF BALANCE. A pBymem 
of a part «f a debt whose amount la Ucpiidated and not in 
qaeadoD ia not a good consideration for a release of the 
entire debt; but any disadvantage in addition by the debtor 
constitutes a consideration; and the nde does not apply if 
the payment is other than by money or if the debt is un- 
liquidated or its validity in dispute, or a compromln by a 
debtor with hia creditors. 

(a) Part payment of liquidated debt — Generic rule. 

It was laid down in early cases *** and has been gen- 
erally adhered to since, that a part payment of a debt 
cannot possibly be a good consideratiMi for an a^ree- 
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ment to rdease the entire debt. The reason given was 
that in paying a part of his debt, the debtor was only 
doing what he was already under legal obligation to do, 
and the creditor was receiving no benefit except that 
to which he was already entitled; that therefore the 
promise of the creditor to release the balance had no 
consideratioa to suj^rt it and it was therefore unen- 
forceable.*^ 

Example 44. A owes B $100, due and payable. A 
telia B he will pay him $75.00 if B will receive it in 
full of the debt. B agrees and gives A a receipt in full. 
B may nevertheless sue A for the balance despite his 
promise, on the theory that his promise was without 
consideration. B gave up no right or thing to which he 
was entitled and A got no advantage he was not other- 
wise entitled to. 

This is an undesirable doctrine in our law inasmuch 
as it encpurages bad faith on the part of creditors and 
is against sound morality. It has been repudiated in 
several states,^* has been deplored though enforced 
in nearly all jurisdictions ** and prediction has been 
made that the courts will in time abrogate the rule's* 
This disfavor has led the courts to limit the rule strictly 
to the payment of a mature debt of a liquidated amount. 
The various situations that will prevent the operation 
of the rule are given below. 

Si. Gilman v. Gary 198 Mass. 318, 84 N. E. 312. 

82. Clayton v. Claris, 74 Miss. 499; Herman v. Schlessinger, 114 
Wis. 382 (stating that the rule has been abolished by statute in 
Alabama, Georgia, Maine, North Carolina, Tennessee and Vir- 
ginia and perhaps some other states). 

83. Harper v. Graham, 20 Ohio 105. 

&4. SchleabEer v. Schiesinger, 39 Colo. 44. 
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(b) Any disadvantage in addition to part payment of 
debt. 

If the debtor pays the part of the debt before it is 
due, or at another place than that at which he is bound 
to pay it, or suffer any other disadvantage, the agree- 
ment IS supported by ample consideration and the creditor 
cannot sue for the balance.^' 

(c) Payment other than by money. 

If the payment is other than by money the release is 
good. 

Example 45. A owes B $500. He offers B a note of 
X, which he holds for $350, if B will receive the same 
in full payment. B agrees and gives A a receipt in full. 
This will discharge A's debt to B." 

If one gives his own promissory note in full payment 
fo^ a liquidated debt of a lai^r amount, authorities dif- 
fer whether there is any consideration for the agree- 
ment to discharge the balance. Clearly, if there is any 
diange in the obligation, as to pay interest where none 
was payable before, or to pay a larger rate of interest, 
or by givii^ security, there is consideration. 

(d) Debt unliquidated. 

If the debt is unliquidated, any agreement to settle it is 
based upon a good consideration. 

Example 46. G was tenant of 5 and made repairs. 
He claimed the landlord agreed to re-imburse him, but 
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die landlord denied that he had agreed to do so, and 
claimed that he was under no obligation to make or pay 
for such repairs. The dispute was in good faith. The 
tenant sent a check for the month's rent with a deduc- 
tion to re-imburse him for the repairs marking such 
check in full payment. The landlord retained the dieck 
protesting that he received it in full payment and brought 
suit for the balance. The court held that one must re- 
ceive a check upon the condition upon which it is sent, 
and that the landlord's retention of the check was tanta- 
mount to an agreement by him to receive the check in 
full payment, that the amount being unliquidated such 
an agreement was supported by a go<Hl consideration.*' 

(e) Cotnposflion by debtor with creditors. 

A composition by a debtor with his creditors or swne 
of them is an arrangement whereby such creditors agree 
to take a percentage of their claim in full discharge 
thereof in order to enable the debtor to successfully 
weather a financial period of distress. The element is 
here introduced of the creditors agreeing with each other 
and with the debtor, and the releases of each of them 
is good consideration for the others. Such an arrange- 
ment is everywhere uf^eld as being upon good considera- 
tion.*« 

Sec. 56. COHPROUISE OF DISPUTED CLAIH. U 
the validitjr of a claim ii dispoted, xay compromiae thereof 
constitutes a good contract. 

A promise to pay an amount of money to settle a dis- 
puted claim, is upon acceptance by the other side en- 

87. Snow V. Greisheimer, 230 III. 105. 

88. Baxter v. Bell, 86 N. Y. 195- 

Bays— 9 
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forceable by either side. The waiver of the rij^t to 
have the validity or invalidity tried out in Court con- 
stitutes the consideraticm. In such a case, the actual 
merits of the original controversy will not be inquired 
into, for it has been settled by the contract of the parties. 
If the party against whom the claim is made repudiates 
it, he may be sued upon the promise, or as he has not 
kept his promise, the claimant may also ignofe it and 
sue on his original cause of action. 

It is essentia! to the validity of a compromise of a 
claim that the claimant make it in good faith, that is, 
believing he has a claim. Some courts also hold that 
there must also be a basis in fact justifying the belief, 
although it is never necessary that the claimant should 
have prevailed. 

Example 47. A is struck by B's automobile. A 
threatens suit against B. B denies liability claiming that 
A was at fault in stepping in front of the car. B agrees 
however in order to avoid a law suit to pay A $200.00 
and A accepts. A can enforce B's promise and the 
Court will not hear evidence as to the validity of A's 
original claim. B can also plead this promise in defense 
of any suit brought by A for the injury, unless B repudi- 
ated the promise or refused to perform it. In that case 
A may sue either on the promise or for the original 
injury. 

Sec 57. FORBEARANCE OP SUIT AS GOOD CON- 
SIDERATION. A forbearance to sue for a definite time ia 
a f[fM& congideration for a promise. 

If a person deems he has a good cause of action and 
defers suit upon the same for a definite period, this wIii 
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constitnte a good consideration for a promise whereby 
the forbearance was secured. 

Example 48. A threatens to sue B. B denies lia- 
bility, and in hopes of a settlement or for other reasons 
prevails on A not to bring his suit for three months, B 
promising to pay him $50 for this delay. This is a good 
contract and B can enforce the promise to pay the $50 
• independent of his right to recover on the original cause 
of action, and without regard to the validity of the 
original cause of action. 

Sec 58. CONSIDERATION IN SUBSCRIPTIONS. A 
' sabBcriptioii made for purposes of donation, etc., is unen- 
forceable until acted upon bj incurring liability, or unleu it 
is civen in actual reliance on other subscriptionB. 

Where one subscribes to pay funds to a church, a 
charitaUe organization, or any institution, he is in reality 
only promising to make a gift. Such promise is there- 
fore unenforceable.^* If, however, the promise is acted 
upon, as by incurring liability or expending money on 
the faith of it in the way it calls for, or by raising else- 
where a certain amount of money, if that is the condi- 
tion of the gift, it becomes enforceable. So if there are 
mutual subscriptions and each is in fact a reliance on 
the others and not independent thereof, a consideration 
exists and the promise is enforceable. 

8g. Pratt v. Trustees, 93 111- 475- 
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CHAPTER 6. 
LEGALITY OF CONTRACTS. 

A. Legality of Contract aa Esaential Element 

See. 59. ILLEGAL AGREEMENTS VOID. Any agree- 
ment to violate the taw and any agreement forUdden by law 
it void. 

An illegal agreement cannot be a contract. "Ill^al 
contract" IS a contradiction in terms, although a frequent 
phrase and from usage permissible. 

Contracts are illegal for two reasons: first, because 
their object is illegal ; second, because though the ob- 
ject is perfectly legal, the manner of making them is 
against tlie law. 

A distinction is taken between contracts illegal in 
character and contracts merely unenforceable as being 
against public policy — for instance, gambling agreements 
and agreements in restraint of trade. The one is abso- 
lutely illegal, the other is illegal only in the sense it is 
unenforceable on account of being against public policy. 

B. Particular Claaaes of Illegal Agreements. 

(i) Contracts whose objects are in violation of law. 

Sec «0. CONTRACTS IN RESTRAINT OF TRADS. 
Contracts in restraint of trade are good if not unreaaonable 
under tbe circumstances of the case snd if not unlimited as 
to territory. * 

132 
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(a) Contracts in restraint of trade, when reasotiable, 
are valid. 

A contract in restraint of trade is a contract whereby 
a person undertakes that he will not engage in trade or 
in some particular line of trade; usually entered into by 
one who sells his business to another. It is valid if not 
unreasonable, and what constitutes unreasonableness we 
must determine, but first let us notice why such a con- 
tract, if reason^le is valid. 

The common law and also our statutMy law has de- 
veloped upon the assumption, first, that the country 
ought not to be deprived of the services of a person who 
is possibly skilled in one trade and that trade only, by 
any contract he may make with another agreeing not to 
exercise his calling; second, that such a perstm ought not 
be permitted from the standpoint of public policy to 
create a situation that will compel him to leave the coun- 
try in order to make a living, and third, and more impor- 
tant that competition between persons in trade is a good 
thing and beneficial to the CMnmunity, From these con- 
siderations, it would appear that the common law would 
condemn all agreements in restraint of trade, but here 
another phase of public policy runs counter and results 
in compromise. If a person has butlt up a business, 
public policy requires that it be a transferrable business, 
otherwise its building up would be discouraged, and 
many things might interpose to destroy it or impair its 
usefulness to the commimity. But, it cannot be sold 
tmless that most valuable and intangible part of it can 
be ddivered to the purchaser, namely, d»e good will, 
the expectation of continued custom hard to define and 
composed of many elements. This good will is not de- 
liverable unless the vendor shall be allowed to say that 
he will not next day set up a competing establishment in 
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the neighborhood, perhaps upon adjoinii^ premises and 
by his reputation draw to himself 3SI of that good will 
which is the most valuable asset of the business sold. 
The law therefore says that it will allow a person or 
corporation to enter into a contract In restraint of 
trade *"' provided it is in reasonable restraint, that is to 
say is such restraint 

( 1 ) as is necessary for the protection of the purchaser 
against the cotnpetitiiHi of the vendor, and 

(2) provided also it is not unlimited as to the terri- 
tory of the country even if the business in question is 
so laife as to really require unlimited restriction for 
the protection of the vendee ; but on this last clause there 
is a difference of opinion as we shall see. 

(b) Contracts in unreasonable restraint of trade are 
invalid. 

Let us consider what constitutes unreasonableness of 
restraint Whether or not a covenant in restraint of 
trade for the protection of good will is reasonaUe or not 
depends upon the facts of the case; that is to say, 00 
whether the area covered by the covenant not to com- 
pete is substantially greater than the area covered by 
the business affected. 

Example 49. B, a dentist, having an established busi- 
ness drawing customers from various points in the coun- 
ty, sold to T, a dentist, and agreed not to compete in 
the county. Afterwards B opened an office within the 
county. At A's smt, an injunction was granted.'" 

89a. Harris v. Theus, 10 L. R. A. N. S. 204. 
9a TillmgiMit V. Boothby, 20 R, I, 59, 
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Example 50. An incorporation of fish dealers in a 
sea port town, with provision in the bill of sale of each 
business to the corporation, that the seller will not en- 
gage or become in any waj' interested in the same busi- 
ness in that and an adjoinit^ county, and within a hun- 
dred miles from the town in a period of ten years ; and 
it appearing that the business engaged in by the corpo- 
ration so formed was at least co-extensive with the ter- 
ritory prohibited, held to be valid.*' 

Example 51. A had a cracker and Inscuit business 
which extended over an area o£ approximately 100 miles' 
radius. B bought it. As a part of the contract of pur- 
chase, A agreed not to engage in the same business within 
a radius of 1000 miles. He afterwards started a busi- 
ness within a radius of loo miles. Held, that the cove- 
nant was unreasonable and therefore void.^" 

(c) Contracts in general restraint of trade, zuhen 

reasonable, are upheld by some, and denied 

by other courts. 

If a ccmtract is in unreasonable restraint of trade, 
whether limited or unlimited as to area, it is void for that 
reason, as we have seen; it is conceivable, however, that 
the business may be of such magnitude that it requires 
a general restraint of trade to protect the purchaser. In 
such a case it was stated in the earlier English cases, 
which have been followed by many of our courts, that 
die agreement was void. Any restraint was considered 
unlimited as to space which covered the entire country. 
The ground of this view was that under the operation 

91. Moorehead Sea Food Co. v. Way, 169 N. C. 679. 

92. Althen v. Vreeland. 36 Atl. (N. J.) 479. 
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of an agreement, the vendor would likely be forced into 
another country where he could pursue die sort of busi- 
ness or caUing which he had formerly followed in the 
home country. Some of the American cases have fol- 
lowed tiiis doctrine and in applying it treat either the 
whole country or the entire state as an unlimited area, 
tor the reason stated.'^ 

But in odier courts, this doctrine has been departed 
from, and a covenant by a vendor of a business which 
is of sudi a scope that unlimited restriction is necessai^ 
to protect the buyer from the seller's competition, is 
uphdd." 

(d) Covenants in retlraint of trade unlimited ni time. 

It is not necessary that there be any linatatioo as to 
time to make a restraint legal. 

(e)' Contract in restraint of trade not good tmless ancS- 
lary to a contract protecting good will. 

As was explained in the beginning, contracts in re- 
straint of trade are permitted merely for the purpose 
of protecting the good will where ancillary to another 
contract which is almost always one of a sale of the 
business. A contract in restraint of trade entered into 
by itself is void. 

(f) Invalidity does not impair rest of contract. 

A provision in a contract which is invalid because of 
unreasonably restrainii^ trade does not impair the rest 

93. Henschlce v. Moore, 257 Pa. St. 196, L. R, A, 1917 F, 450 
(entire country) ; Lanzit v. Mfg. Co., 184 111. 326 (state). 

94. Hall Mfg. Co. V. Western Steel 4 Iron Works, 227 Fed. 
SEe, L. R. A. 1916 C. 620 (annotated). 
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of the contract. Such a cwitract will stand, though the 
restraint falls. 

Sec. 61. CONTRACTS OF MONOPOLISTIC TEN- 
DENCY. Contracts of monopolistic tendencjr are illegal by 
die principles of the common law and by Btatnte. 

A contract whose puipose or effect is to create mo- 
nopoly is condemned by the common and by statutory law 
as opposed to public policy. 

A nranopoly signifies an attempt to contrd the mar- 
ket by destroying or preventing competition and con- 
troHins; the sources of supply."" It consists in a wide 
diversity of practices from agreements between con^ti- 
tors to maintain prices and restrict output, to practices 
of powerful concerns to use unfair means to force other 
concerns out of business. 

A corporation is not monopolistic merely because it 
islaige." 

There is no monopoly where a concern controls flie 
maricet throu^ enterprises in manufacturing a better 
product, selling policies and the like. 

Corporation Trusts. The word "trust" in its genera! 
legal sense indicates a legal ownership of property by 
one person for the benefit of another, and is an approved 
legal concept. The word "trust" as applied populariy 
to indicate an arrangement among corporations to regu- 
late prices and stifle competition, describes an illegal co- 
operation monopolistic in character. The original scheme 
was to have a trusteeship of the stock of competing cor- 
porations, trust certificates being issued therefor, the 

95. "An attempt to monopolize means an attempt to get control 
of the industry • * • by means which prevent other men 
from engagii^ in fair competition with him." U. S. v. Whiting, 
2ia Fed. 465. 

96. U. S. V. Naval Stores Co., i?2 Fed. 455. 
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board of trustees holding the stock in trust, and voting 
it, and thus controlling 3ie directorats of all the corpo- 
rations. Such a scheme has always been denounced by 
the courts." 

The word "trust" also has come to describe popularly 
a mont^olistic corporation, though no technical trust is 
involved. A corporation is not illegal merely because 
large, but the question is whether it is in fact monopolistic 
in character. 

Sec. 62. CONTRACTS LIMITING LIABILITY. Com- 
mon carrien and public BCrvice corporatioiu can by contract 
with the patron limit their liability for loss occurring from 
any cause except their own negligence, unless a statute for- 
bids Buch limitation; employers cannot limit their liability for 
Injuiy by negligence; but persons otherwise acting in a pri- 
vate capacity can contract against their own negligence. 

(a) CotMMOH carriers and other public service 
corporations, 

A common carrier of goods at common law is liable 
for loss arising from any cause, negligence or not, ex- 
cept act of G<xl or Public Enemy, but the Courts have 
held that this liability may be limited by special con- 
tract, except that the carrier cannot limit liabili^ aris- 
ing from the negligence of its employees. The Federal 
Government has by legislation restored the full common 
law rule as to interstate shipments, by declaring such 
agreements void. Carriers of passengers may limit lia- 
biUty, except for act of negligence, but cannot limit as 
to acts of negligence. 

The rule applies to public service corporations gener- 

97. Distilling & Cattle Feeding Co. v. People, 156 III. 448. 
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ally that they can limit liability except in case of loss by 
n^ligence. 

(b) Employers and employees. 

Employers cannot limit liability ior injuries arisit^ 
from their own negligence. 

Example 52. Plaintiff, a cook on the outfit cars of 
a railroad company, in his contract of employment, re- 
leased the company from liability in case of future in- 
jury. Held, in a suit for damages for personal injury, 
sudi provision was invalid and no bar to the suit."* 

(c) Other cases. 

It is competent as a general rule for one contracting 
with another to limit his liability for negligence. 

Example 53. A railroad company having a warehouse 
leased it to C with a provision in the lease that the rail- 
road should not be liable for loss by fire originated from 
its engines. A fire occurred and C sued the company, 
claiming that the provision was invalid to cover a case 
of negUgence. Held, valid and a good defense even 
against the company's negligence, as the company was 
not acting in its capacity of common carrier in leasing 
the warehouse.^* 

Sec 63. USURIOUS CONTRACTS. The law of most 
jurisdictions prescribes the rate of interest which a creditor 
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can charge the debtor for the use of moDe7i and attaches a 
penalty or risk for charging a greater rate. 

Interest is compensation for the use of money owing 
to another. It is allowed in scnne cases where not agreed 
upon. For instance, judgments bear interest. But gen- 
erally interest bearing debts are those whidi are agreed 
upon. The law now r^;ards it as entirely proper that 
one who loans another money should have compensa- 
tion from the other.'*** Inasmuch, however, as those who 
are borrowers are frequently the easy victims of op- 
pressive provisions the enforcement of which might 
throw them or certain of them upon the community it 
has become a commonly accepted policy of the law to 
limit the rate of interest which it is proper to charge, 
^bove that is "usury." Charging usurious rates of in- 
terest is not crinunal in the sense that it is punishable 
in any criminal proceeding. The penalty prescribed is 
a civil penalty, as for instance, loss of all interest. It 
is generally held that the defense of usury is one that a 
party must make for himself when sued upon the loan, 
and that if he pays Hic interest he cannot recover it 
back £^n upon the ground that it was usurious.'*'' The 
penalties prescribed m case of usury differ in different 
states. In some it is loss of the excess interest, in some 
loss of all interest, in some loss of a portion of Hit prin- 
cipal. 

Corporations by some laws are excepted from the op- 
eration of the Msuiy statute. Any amount agreed to be 
paid by them is enforceable. 

Certain classes of lenders are allowed a greater rate 

iim. By the early English law, "Christians" were not allowed 
to charge interest, and alt interest, whether lawful (by those not 
Cfariitian) or unlawful was called "usury." 

loi. In re Fishel, 192 Fed. 412. 
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of interest because of the nature of their business, as for 
instance, pawn brokers and lenders who loan in small 
amounts as a business. To lend at such rates such 
lenders must comply with the law permitting that claes 
of business, as, for instance, the pawn broker statute. 

Any device is usurious if it amounts to a greater 
diarge than is pennissible under the statute, no matter 
by «^at name called. Thus a "commission" on one^s 
own money, a charge for services, if merely evasive, 
make the contract usurious if alt the charges a£^;regate 
more than the rate allowed by law."*" 

Sec. 64. WAOER CONTRACTS. A wag«r contract is a 
contract that on the outcome of a risk created or asaimied 
by the contract, one party shall be winner, the other toaer. 
It is UlegaL 

There are many forms of wager agreements. The 
most obvious is the ordinary gambling agreement, as 
upon the outcome of a game of cards, or a horse race, 
or a presidential election or the like. These are unen- 
forceable, although by the eariy common law they were 
enforced by the courts."" 

Wager insurance is an illustration. Insurance is not 
valid except one have an insurable interest in the thing 
insured, that is, a loss to guard against by reason of his 
interest in a thii^ independent of the insurance contract. 
One cannot have insurance upon a life or upon prop- 
erty in which he has no interest to protect. One may, 
however, take out insurance on his own life and make 
his beneficiary whomsoever he will. 

Wagering on the rise and fall of the market is an- 
other form of wager agreement. To contract for the 
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purchase or sale in the future of a commodity at a price 
now stated is not gambling if an actual delivery is in- 
tended. But if there is an intention to settle by the 
payment of differences, ^s b illegal ^"^ An option con- 
tract, that is to say, a contract mat an offer either to 
buy, or to sell, shall remain open for a certain length 
of time for acceptance, is wagering, where its purpose 
is merely to gamble against the future rise or fall of 
prices.'"* Thus, if I offer wdieat at $i.oo a bushel, and 
agree for a consideration i>aid me, that the offer shall 
remain open ten days, this is a gamUing contract if our 
mutual intention is merely to gamble on future prices, 
and in some states by statute any option contract in com- 
modities is a gambling contract. 

By statute in some states, the ri^ht to recover money 
lost by gambling is given. Otherwise it does not exist. 

Sec 65. CONTRACTS TENDING TO CORRUPT THE 
PUBLIC SBRVICK Any ogrceitKnt which tends to corrupt 
any branch of the public lervice » Ulesal and void, without re- 
gard to its actual outcome. 

A ccwatract tending to corrupt the public service is 
void. Contracts tending to cause the judiciary, the legis- 
lature or any officer of the Government to show favorit- 
ism, or to disregard duty in any manner, are unenforci- 
blc. Thus, agreements by which Mie undertakes to 
"lobby" before the legislature have been repeatedly con- 
demncd,!** as has any ccmtract which contemplates per- 
sonal influence to solicit "*'' official action. Contracts 
with officers whereby they are to obtain greater revrard 

104. Pope V, Hanke, 155 111. 617, 

105. Bates V. Wood, 225 HI. lOT, 

106. Mills V. urns, 40 N. Y. 543- 

107. Critchfield v. Paving Co., 174 HI. 466. 
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than the law allows, are vad,**"* Various sorts of cases 
are aimost numberless. 

The actual result in such cases is immaterial. A lob- 
bying agreement may be ineffectual to accon^Hsh its 
purpose or may accomplish the enactment of a good I»w. 
An officer who is promised greater reward may do only 
what he would or should have done anyway. This is not 
important. The tendency of the contract to corrupt the 
public service is what makes it vicious. 

Sec. fi6. AGREEMENTS IN RESTRAINT OF MAR- 
RIAGE. By the common law asreementB in restraint of mai- 
riage were void. 

Agreements in restraint of marriage are void. "Mar- 
riage lies at the foundation, not only of individual hap- 
piness, but also of the prosperity, if not the very exist- 
ence of the social state; and the law therefore frowns 
upon and removes out of the way, every rash and un- 
reasonable restraint upon it, whether by way of penalty 
or inducement." "» 

(2) Contract illegal because of manner of formation. 

Sec 67. SUNDAY AGREEMENT. AgreementB made on 
Sntiday are illegal under some statntei, unless made to serve 
seme necessity or unless in furtberance of charity. 

By cf^nmon law, contracts made on Sunday were not 
illegal. An early statute made them so,'^" unless such 
contracts were in aid of works of necessity or diarity. 
Many states have similar statutes. But in all states Sun- 

loa Hogan v. Stophlet, 179 111. 150. 

tog. Sterling v. SinnickaoD, S N. J. L. 885. 

no. See Richmond v. Moore, tor lU. 4^. 
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day ctHitrarts arc not forbidden. So in some states, con- 
tracts, whenever made, that contemplate performance 
on Sunday, are void. 

The poucy of the state, making Smiday contracts void, 
seems at least questionaUe and has resulted in many un- 
just decisions. 

Sec 68. CONTRACTS HADE WITHOUT REQUIRED 
LICENSE. If the Uw reqnirea one to have a license before 
he can eanj on a certain occupation, and such licenu is in- 
tended as a regnlation measure a contract made without the 
Ucenae is invalid!, but failing to pay license fees required for 
purely revenue poiposes does not invalidate a contract. 

If a license -must be obtained by one before he may 
practice a certain occupation or profession, and such 
license is for the purpose of regulating the calling and 
protecting the puWjc, any contract made by one who has 
no such hcense is invalid, as, for instance, a contract for 
legal services with (rtie not admitted to practice '^^ (fees 
not recoverable) ; or with a re^ estate broker who has 
not paid his license (fees not recoverable).*^" 

C. Intent to Put to Illegal Use Avails of Legal Contract. 

Sec. 69. KNOWLEDGE BY ONE OP OTHER'S IN- 
TENT TO COUHIT CRIME. Where the contract la in- 
nocent upon its face, and the Intention of one port? is not 
illegal, the guilty intention of the other will not invalidate 
the agreement as to the first party; and though that guilty 
intention Is known to such first party, yet if he have no share 
therein and do nothing in aid thereof, the contract Is enforce- 
in. Brown v. Phelps, 211 Mass. 376, 97 N. E. 762. 
112. Buckley v. Humason, 50 Minn. 195. 

c,q,z.<ib, Google 
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able by biin, unless the Intention it of a highly inunoral or 
heinous chsracter. 

Suppose that a contract is fair upon its face and ca- 
pable of performance for a legal purpose, will the guilty 
intention of one party to take an illegal advantage of 
it make the agreement illegal? If that intention is secret, 
manifestly the party harboring it cannot avail himself of 
it to prevent enforcement by the other. But suppose the 
other party knows of such intention. It seems well es- 
tablished that if his share in the intention is by way of 
mere knowledge, that will not vitiate the agreement as 
to him, it being kept in mind that the agreement is one 
which on its face is capable of a legal object. An ex- 
ception to this rule is that where the illegality contem- 
plated is of a highly immoral or heinous character, the 
mere knowledge will vitiate the agreement on the theory 
that one contracting party having knowledge of such 
contemplated illegaUty becomes 1^ his consent to the 
contract, particeps criminis. 

Within these rules it has been held that mere knowl- 
edge that the buyer expects to resell the goods bought 
under the contract without a required license can not 
be set up in defense to a suit for the purchase price, 
the seller doii^ nothing to aid or encourage the viola- 
tion of law, and the goods not being sold for the express 
purpose of enabling him to such violation,"" But if he 
should sell poison knowing the intention was to acccrni- 
plish a murder, he wouU be barred.^** If one know- 
ing that another intends to sell liquor contrary to law, 
aids him in the execution of that intention by false 

113. Graves v. Johnson, 179 Mass. 53- 

114. Hansuer v. Doane, 12 Wall. (U. S.) 342 (treason), 
Bvs— 10 
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The Law of Contracts, 

fictitious inventories, etc., he becomes a party 
fality and cannot enfcM-ce the agreement.'" 

Judicial Remedies in .lUegil Agreements. 

NO REMEDY BY WAY OP EHFORCEHBHT. 
U not enforce an illegal a 



le considerations noted throughout this chap- 
parent that if an agreement is positively illegal, 

public policy, courts will not enforce it. If 
1 in its nature, the maxim applies "Ex turpi 
ton oritur actio." '^* 

be seen in the sections followii^, some relief 
orded in certain cases by parties to illegal con- 

the relief is by way of withdrawal, not en- 



NO REMEDY BY WAY OF RESCISSION. An 
tnenforceable contract which bas been executed, 
rescinded bjr the courts. 

son has lost money or parted with any con- 
in the performance of an illeg^ agreement, 
t be aided by the courts in the recovery of 
as parted with. As is frequently said, "The 
leave him where it finds him." As the maxim 
egans suam turpitudinem non est audiendus." 

■ 54. H paid C $300.00 for counterfeit money. 
produce the money. H sues to get his money 
d, the Court wilt not help him,"' 

V. Melcher, 43 Fed. 641. 
rich V. Tenney, 144 111. 422. 
nan v. Haley, 80 S. W. (Ky.) 190. 
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To this rule there are some exceptions, as shovm below. 

Sec. 72. PARTIES NOT IN EQUAL GUILT. If the 
plaintiff is not in equal guilt with the defendant, he may re- 
cover what he has parted with. 

An exception is made to the rule that no relief will be 
granted where the parties are not "in pari delicto," such 
relief being always by way of avoidance and not en- 
forcement. These cases, although called cases of "un- 
equal guilt," usually involve the element of imdue in- 
fluence, fraud, oppression or superior advantage of some 
sort, and there is not merely a comparison of d^rees 
of guilt, that being quite impossible.*^* 

Example 55. Wolf was indicted for murder and was 
out on bail. Baehr loaned him mqney with which to 
flee from justice, and took a mortgage on Wolf's land. 
Wolf was innocent of the crime with which he was 
charged, but under Baehr's insinuations and arguments, 
his fears preyed on him and he fled from justice. Baehr's 
intentions were that Wolf should disappear and he would 
ultimately have dear title to Wolf's land. Wolf returned 
and seeks foreclosure itota the mortgage. Baehr de- 
fends that Wolf roor^^ged the land to (uMain money to 
flee from justice. But the Court held that there was 
a species of duress here which made the parties to be 
unequally in guilt and Wolf could have relief.^'* 

Sec. 73. DEPENDANT'S CONTRACT WHOLLY EX- 
ECUTORY: Doctrine of locus poenitentiae. Where tiw 
defendaat't part of the contract is totally unperformed by 
him, and plaintiff has paid money or parted with property to 
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tin defendant under ui illegal contract, tome courts aUow a 
recovery. 

Another excqjtion as to a right to rescind in case of 
an illegal contract is one not so clearly defined, not 
recognized by all courts' and which seems as an excep- 
tion to conflict with the rule rather than to be an excep- 
tion to it, and may be stated generally that where the 
plaintiflf has paid money or parted with property to the 
defendant, and the defendant has as yet done nothing, 
or at most very little in the performance of the contract, 
the plaintifT being in a place of repentance (locus poeni- 
tentia), may recover what he has parted with. Thus, 
one who has paid a wager to a stakeholder, has been 
allowed to recover it where, by acting, he prevents a 
horse race from being run.'** But this doctrine is not 
accepted everywhere, and its distinction as an exception 
ifl not clearly distinguished from the general nJe that 
one who has become a party to an illegal contract is en- 
titled to no aid from the courts, even by way of relief. 

Sec 74. WHERE STATUTE ALLOWS RECOVERY. 
Even if the contract is executed the statute in some cases al- 
lows money psld or property parted with to be recovered. 

In some cases the legislature deems it wise to make 
exceptions to the law and allow a party to be put back 
in his original position. Thus, in some states one can 
recover money lost at gaming. The common law, ap- 
plying the general rule, would leave both parties in the 
position in which they have placed themselves, that is, 
would give its aid to neither to relieve them of their 
illegal act. But the legislature in some states has deemed 

laa Johnston v. Russell, 37 Cal. 670. 
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it best to alter diis.'" So in case of money paid to a 
lotteiy in some states; and in some states usury paid 
may be recovered. 

(d) Contracts partly legal and partly illegal. 

Sec 75. WHERE CONTRACT PARTLY LEGAL, 
PARTLY ILLEGAL. If one inseparable promise is based 
on sereral coiuideradons, tome illegal, the promiae ia never- 
thelesa unenforceable in toto; but if there are several prom- 
ises, each referable to a separate conslderatloii, only those 
promises will fall which are supported by illetal ccoiiidera- 
tioiu. 

If an entire promise is based on one l^al, one illegal 
consideration, it is impossible to say what part of the 
promise is suppwted by the legal consideration and there- 
fore the illegality will go to the whole contract.^'* Thus, 
if A makes a promise to pay $100 for a slot machine 
and a counter, it is impossible to say which part of the 
$100 is for the machine and which for the counter. The 
court cannot divide the promise for the parties and make 
a contract for them. But suppose at one bargaining A 
orders a slot machine for $50 and a counter for $50; 
tiiis is one contract, yet its prcmiises and considerations 
are separable. The good will be upheld. The illegal will 
fall. 

lai. Rice v. Winslow, 182 Mass. 273- 

123. Bixby V- Moor, 51 Mew Hamp^ire Reports, 403 (suit for 
wages for services rendered in caring for a billiard ball o^rated 
legally and a saloon operated illegally, under one indivisible 
contntcL Held, there could be no recovery for any of the 
services). 



b, Google 



CHAPTER 7. 

UI AND EVIDENCE OF CONTRACT, 

GENERAL STATEMENT. 

rt considered the ingredients that must enter ' 
mation of contracts, without which a contract 
ist; confining ourselves to a consideration of 
lents essential to all contracts, and disr^ard- 
its which may be additionally required in the 
of particular types of contracts, and until this 
ignoring die fact that in the contract under 
ily true type of formal contract, consideration, 
ually present, is not an essential element, the 
:ing it as completing the quota of essential ele- 
uch contract under seal will be considered at 
as one of the subheadings of this chapter, 
low consider the form which the contract may 
fonnation ; and also what sort of evidence the 
■cquire for its proof. 

le Fomul Contract or Contract Under SeaL 

DEFINITION OF SEALED INSTRUMENT. 

IB under Bcal when the iDq>resBiott or mark is af- 
1 consdtutei in law the seaL Tbia hj the common 
I ImpreBsion on wax affixed to the instrument It 
onaist in a scrawl. A contract under seat is called 
mtract or specialty. 

r for US to have a general understanding of 
iw it become^, necessary for us to consider the 
150 
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contract under seal, to inquire what contracts must be 
under seal, and to notice the effect of putting any con- 
tract under seal, Perh^s the reader in sigtiing stHne 
document has noticed the word "Seal" at the end of the 
line on which he has signed, and has wondered just what 
was the exact purpose and effect of that word. Let us 
note first, Hiat the grea"; majority of contracts into which 
men enter day by day are not under seal, except when 
they concert real estate or consist in penal Ixnids, al- 
though any other contract may he under seal. We may 
say further tiiat it seems to be the tendency of legis- 
latures and courts to minimize the importance of the seal, 
althot^h it is still in the majority of the states of much 
importance. But even where it still maintains its an- 
cient meaning or any part thereof its importance to the 
layman may be greatly lessened by these three facts: 

First, in executing instruments which must be under 
seal (as deeds, mortgi^s, etc.), either printed forms are 
used upon which the seal is printed, or the instrument 
is executed imder the advice of an attorney at law who 
sees to it that the seal is attadied. 

Second, the vast majority of contracts entered into 
for commercial purposes are not under seal, and it is, 
therefore, the law of unsealed contracts which is of chief 
concern to the layman. 

Third, though we shall find that a promise is binding 
when under seal though it lacks consideration and not 
binding when not under seal if so lacking, yet it is a 
rare instance when a contract under seal does not have 
some consideration, and its importance for that purpose 
becomes greatly minimized. 

Yet, when all is said, it is of importance for the lay- 
man to know eomething of this form which has been of 
vast inqx^ance in the history of contract law, and wtiich- 
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still in many states to<lay detennines the fate of impor- 
tant Utigation. 

A se^ t^ the old common law was an impressed wax 
or wafer affixed to the instrument to indicate an assent 
thereto and a deliberate intention to be bound. The ta- 
strument with which the impression was made was also 
called a seal. To say that a contract was under seal 
meant that an impressionable substance had been at- 
tached to it and impressed with the obligor's seal or mark, 
lliis was taken to indicate that the party sealing the in- 
strument thereby asserted in a solemn and deliberate «ray 
that he intended to be bound according to the covenants 
therein contained. Usually a redtal was made in the 
contract that it fras under seal, thus, "Given under my 
hand and seal," or "Witness my hand and seal," but this 
was not essential. 

By modem legislation it is no longer necessary to use 
an impressed wax or wafer to put an instrument under 
seal. Ordinarily <me simply writes after his signature 
the word "(Seal)" or "L. S." (Locus Sigilli, place of the 
seal). 

Sec. 78. EFFECT OF SEAL IN EARLY LAW. B7 die 
common Uw a seal makes a promiae Uii(Uii( thongA without 
conaidcratioti. 

By the common law, as we have seen, consideration 
was necessary, as it is now, to make effectual any promise 
which was not under seal, but if it was under seal it was 
not necessary. It was considered that when a party 
deliberately entered into a promise by affixing his seal 
thereto, there was no reason why he should not be bound 
thereupon, even though such promise did not contemplate 
that anything should be pven or promised in return.*** 

133. Walker v. Walker, 13 Ired. (N. C.) 335. 
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Accordingly we may say that the common law di- 
vided contracts into two great classes, those which, 
whether oral, implied or written, were not under seal, 
and those which were under seal. The first were known 
as simple contracts; the second, as formal contracts, con- 
tracts under seal or specialties. It was the presump- 
tion of the law, which once may have accorded with 
the fact, that promises which were under seal were made 
with great solemnity and deliberation, whereas promises 
not under seal (and therefore, in the old days, probably 
not even signed or written) were apt to be made lightly 
with insufficient deliberation, and therefore it was said 
that in such a case the promise should not be considered 
as contractual unless it conten^lated that something 
should be promised or given in reliance on it and such 
thing was in fact promised or given as contemplated. 

It is no doubt true that at one time putting a seal to 
a contract indicated greater deliberation, but it does not 
do so now. When the seal was first used, Hit ability 
by the average man to write was an uncommon, and 
indeed, a despised thing. To malce his signature, as 
illiterate men do in these days by a cross, eaui man had 
his seal with its highly distinctive impression. He needed 
only to use it in those non-commercial days, upon rare 
and important occasions, and consequently might well 
be presumed to do so only upon full deliberation, and 
with a solemnity of circumstance which made his prom- 
ise binding. 

Tliis is an old hatut fallen into disuse. That the seal 
still has importance is explained only by a reference to its 
history. 

Sec 79. INSTRUIfENTS REQUIRING SEAL AT 
COUUON LAW. Bjr the coomwn law a mU is MMOtlU to 
atkt Mndlng all pronisM intended to openta without oon- 
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4 » required upon deeda, mortgages, bonds and 
itoniey regardless of the consideration. 

onveyin^ the absolute title of real estate to 
a defeasible title by way of trust or mort- 
be under seal in many states. The very 
f a bond signifies that it is an instrument 
a power of attorney, that is, a formal con- 
agency upon another is always under seal, 
an agent is appointed to execute an instru- 
seal, his authority must also be under seal, 
ed on any contract makes it a formal con- 
cialty although the seal is not necessary. 

lODERN LEGISLATION IN RESPECT TO 
KSTRUHENTS. Modem legislation tends to 
distinction between sealed and unsealed instru- 
1 many States the seal atill retains much of its 



seen that a promise under seal was given 
■t accorded other promises and this was be- 
;e of the seal indicated, or was presumed to 
iberation on the part of the promisor. We 
lat it no longer does so. One who signs his 
contract is doing in another way the very 
vas in olden times done when the seal was 
gislation has permitted the use of a printed 
crawl in the place of the impression on wax, 
1 itself has taken from men's minds the 
f the act of sealing. It cannot with truth 
t there is any greater deliberation in one's 

the fact that he forms a scrawl after his 
rites his name before a printed scrawl. Be- 
h this legislation which permits the use of 
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the scrawl, some of the legislatures have adopted laws 
tending to minimize, or in some cases altogether abolish, 
the use and effect of the sealed instrument. Such legis- 
lation we may classify as follows : 

(a) Legislation in respect to the form of bringing 
suit; 

(b) Legislation in respect to the form of seal. This 
has been brought about in most states. The seal may 
be by scrawl with use of the words "'Seal" or "L. S." 
contained therein. Such scrawl may be written or 
printed ; "* 

(c) Legislation allowing want or failure of consid- 
eration to be shown in a court of law. Under the com- 
mon law a common law court could not open up a sealed 
instrument for that purpose. 

(d) Legislation abolishing all distinction between 
sealed and luisealed instruments or providing "that a seal 
shall be unnecessary on any contract. Such legislation 
places all contracts on the plane of the simple contracts. 
It is in force in most of the states.'*' 

B. Contracts Required by Law to Be in Writing. 

Sec 81. CERTAIN KINDS OF CONTRACTS MUST 
BE IN WRITING, IN ORDER TO BE EFFECTUAL. 
Such are conveyances of real estate, negotiate instruments, 

124. Laws to this effect are in force in most of the states. 

125. The seat is either abolished in the following states or else 
atnounts only to a ^presumptive evidence of consideration which 
may be rebutted to defeat the contract : Alabama, Arizona, 
California, Idaho, Iowa, Kansas, MichiKan^ Minnesota, Missouri, 
Mississippi, Montana. Nebraska, New Mexico, Tennessee, Texas, 
Wyoming. In many states there is still preserved a marked dis- 
tinction between sealed and unsealed instruments. The seal is 
necessary on certain documents and whenever used has more or 
less of its ancient meaning. 
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promiui tD pmy debts barred by aUtute of limitatieiit, ■■- 
signment of patents, etc. 

Some contracts cannot exist as such unless in writing 
because of some specific provision of the law so requir- 
ing it. 

A negotiable instrument must be in writing. 

Acceptances of bills of exdiangc must be in writing. 

A deed must be in writing. 

A bond is necessarily a written instrument. 

An assignment of a patent must be written. 

Under some statutes, promises relied upon to pre- 
vent the running of the statute of limitations, must be in 
writing. 

C. Contracts Not EnforceaUe Unless in Writing. 

(a) Nature and object of Statute of Frauds. 

Sec. 82. THE STATUTE OP FRAUDS. By the Engtisfa 
Statute of Frauds, and similar statutes patterned thereafter 
in tfiia countiy, certain contracts are not legally enforceable 
unless the evidence to prove them is a writing signed by the 
party sought to be charged, or in case of contracts of sale 
or personal property, unless there is either a writing or a 
certain part performance. 

The British Parliament in 1676 passed a statute known 
as the "Statute of Frauds and Perjuries," or more usu- 
ally referred to simply as "The Statute of Frauds." This 
is perfiaps the most famous and far-reachii^ statute not 
of a political nature in. all English jurisprudence. It 
has been called the "adopted child of the common law." 

The statute was faifly lengthy, concerning itself with 
other, subjects than those of contract, but the fourth 
section of tfie statute related to various classes of con- 
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tracts therein enumerated, and the seventeenth section 
to contracts of sale of personal property. 

The requirement of the statute is that certain contracts 
cannot be enforced unless in writing and that sales of 
persona] property cannot be enforced unless there is 
a writing, or a certain part performance. It was called 
the Statute of Frauds and Perjuries because the legis- 
lative motive in enacting it was to make more difficult 
perjured claims and perjured defenses by requiring a 
certain kind of proof. But if, so far as contracts are 
ctmcemed, it had been called some name suggesting a 
certain kind of evidence, it would be less likely to con- 
fuse the student's mind. 

The "statute of frauds" is, because of its title, likely 
to be thought of as a statute dealing with frauds gen- 
erally, and this title certainly conveys to the uninitiated 
no suggesti(»i of writing. The title explains the reason 
for the enactment of the statute arising out of the be- 
lief that suitors, by perjured testimony, either affirming 
the existence of contracts that did not exist, or deny- 
ing the existence of those that did exist, were accom- 
plishing fraud, and that such miscarriage of justice could 
be largely prevented by requiring that certam classes of 
contracts could not be proved unless the party seeking to 
enforce such a contract could produce a writing or writ- 
ten memorandum signed by the other party. It was not 
considered wise to carry this provision to all contracts, 
but only to certain classes thereof which, because of their 
peculiar nature or importance, were likely to encourage 
false swearing; although, it is true that some judges 
have pointed out that Uie statute also serves the purpose 
of preventing the proof of cases by the mistaken mem- 
ory of honest men. 

This statute has undoubtedly performed the office of 
preventing much fraud and perjury. But it has also 
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resulted in great injustice. It prevents one who has a 
good case from provii^ it if he has neglected to obtain 
the evidence required by the statute, even though he 
may have all sorts of o&er evidence, and even tnough 
the other party will not deny the contract, but sim^y 
insists on this technical proof of it. And many judges 
have said that it has caused more fraud and more 'iti- 
gation than it ever prevented. And yet it has a firm 
place in our law, and very likely its advantages greatly 
outweigh the hardships. It has been adopted, in whole 
or in part, in all of our American States. 

There are two sections of this statute relating to con- 
tracts, — the fourth and the seventeenth. The effect of 
the fourth section is to render certain contracts unen- 
forceable unless their existence can be proved by a writ- 
ten memorandum signed by the party sought to be 
chai;ged. The effect of the seventeenth section is to make 
unexecuted contracts for the sale of personal property 
for a certain price or upwards unenforceable unless their 
existence can be proved by a written memorandum, 
signed by the party to be charged, or imless there has 
b«n a part performance of the contract. This section 
has not been in force in some of the American States, 
but now it has been substantially embodied in the Uni- 
form Sales Act which is being generally adopted. 

Of course these sections, when re-enacted in this coun- 
try, do not necessarily retain those numbers. 

Sec. 83. TEXT OF THE STATUTE OP FRAUDS. Tba 
original English Statute of Frauds provided as follows: 

"That no action shall be brought (l) whereby 
to charge any executor or administrator upon any 
special promise to answer damages out of his own 
estate; (2) or wherebj to charge the defendant 
upon any special promise to answer for the debt, 
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default, or miscarriage of another perscm; (3) or 
to charge ^ny person upon any agreement made 
upon consideration of marriage; (4) or upon any 
contract for the sale of lands, tenements or here- 
ditaments, or any interest in or concerning them; 
(5) or upon any agreement that is not to be per- 
formed in the space of cme year from the makit^ 
thereof; unless the agreement upon which such 
action shall be brought, or some memorandum or 
note thereof, shall be in writing and signed by the 
party to be charged therewith, or some other per- 
son thereunto by him lawfully audiorized." (4th 
Section.) 

"That no cwitract for the Sale of any goods, 
wares, and merchandise, for the price of ten pounds 
sterling or upwards, shall be allowed to be good, 
except the buyer shall accept part of the goods so 
sold, and actually receive the same, or give some- 
thing in earnest to bind the bargain, or in part 
payment, or that some note or memorandum in writ- 
ing of the said bargain be made and signed by the 
parties to be charged by such contract, or their 
agents thereunto lawfully authorized," (17th Sec- 
titm.) 
Sec 84. THE STATUTE RELATES TO THE EN- 
FORCEMENT, NOT THE VALIDITY OF CONTRACTS, 
^le Statute of Frauds does not have the effect of preventing 
the fortuation of contracts included within it without com- 
plying witii its provisions but merely furnishes a requisite in 
the manner of proof, if the adversary relies tqion and pleads 
the StatDte of Frauds. 

It is well established that the English statute of 
frauds and its patterns in this country do not require 
writing as an element in the formation of the contract. 
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It merely requires that when a suit is instituted upon 
an alleged contract within the statute of frauds, the ad- 
versary party may plead the statute as a defense and 
thus require tiie plaintiff to produce some written evi- 
dence which sets forth the contract, and signed by the 
party to be chai^ged thereon. 

Example 56. A agrees to sell goods to B under an 
oral agreement. B ^kxddes not to take the goods and 
writes a letter to A telling him so and sufficiently de- 
scribing the contract to satisfy the statute of frauds. 
He signs the letter. A sues B. B [deads statute of 
frauds. A can com[dy with the statute, and prove the 
contract, by producing B's letter.^*" 

The justice of this is i4>parent If a man makes a 
cfHitract he ou^t to perform it. The statute was not to 
help him, but to prevent fraud and perjury. Therefore, 
if the writing signed l^ him is produced, it would be 
the merest of tetfinicalities, and a perversion of the stat- 
ute to say he could not be held because the contract was 
not made in writing. 

. Because of this view of the statute, it is generally 
held: 

(i) The statute is not a defense unless affirmatively 
pleaded. 

(2) It does not apply to executed contracts. 

(3) The writing may have been made at any time, 
even after suit begun. 

(b) The cases within the statute. 

Sec. 85. PROMISES OP EXECUTORS AHD ADMIN- 
ISTRATORS. A promise of an executor or administrator to 

126. Bird V. Uunroe, 66 Me. 337- 



bv Google 



American Commercial Law. ' i6i 

diarge hiauelf personaUy with the pajmunt of the debts of 
die decedent's «state cannot be enforced unless there is writ- 
ten evidence of such promise ugned by the party sought to 
be charged. 

There is, of course, no duty upon an executor or ad- 
ininistrat<»' to pay the debts of tne decedent's estate out 
of his own perscHial estate. If, however, he takes it upon 
himself to be personally bound for such debts, the law 
requires the proof of any such engagement to be in writ- 
ing and signed. Not venr much litigation has been oc- 
casioned in reference to this provision. 

Sec 86. PROMISES TO ANSWER FOR THE DEBT. 
DEFAULT, OR MISCARRIAGE OP ANOTHER PER- 
SON, A promise of any person to answer for the debt, de- 
fault, or miscarria^ie of another person cannot be enforced 
unleu there is written evidence of such promise, signed by 
the person sought to be charged. 

This provision of the statute contentplates a debt or 
liability from A to B, and C's promise to the creditor, B, 
to pay if A does not. C is a guarantor, and his promise 
may arise either at the inception of the debt, or there- 
after. It must, of course, be supported by a considera- 
tion to be enfordble whether in writing or not, but it is 
not necessary that the guarantor get any benefit or ad- 
vantage for making the oiler, for the consideration may 
consist in the detnment to the creditor in extending the 
credit upon the strength of the guaranty, or if the credit 
has already been extended may consist in ^p'antii^ fur- 
ther definite time upon it or any other nght or thing 
parted with by the creditor in return for such guaranty. 
This provision of the statute contemplates a main or 
original debt by A which he ought to pay and another's 
Bays— II 
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promise to pay it if the debtor does not. It is held not 
to apply ' 

(a) To any case in which the alleged guarantor is 
in fact the main debtor. 

(b) To any case in which the promise to pay is not 
maide to the creditor but to the debtor. 

Example 3^. A desiring to get credit from B is re- 
quested to furnish a sponsor. C thereupon promises B 
that he will pay if A does not. If this promise is not 
in writing and signed by C, C when sued has a con^Iete 
defense in the statute of frauds.^^^ 

Example $8. If in the above case C had said to B, 
"Let A have goods and charge to my account" or "look 
to me for payment," C would have, made the debt his 
own and C could be compelled to pay whether his prom- 
ise was in writing or oral."* 

Sec. 87. PROMISES IN CONSIDERATION OF MAR- 
RIAGE. A promise in consideration of nuuTiage cannot b« 
enforced nnlcBS there is written evidence thereof, ucned by 
the party sought to be charged. 

This provision refers to ante-nuptial agreements to con- 
vey property in consideration of the marriage. It does 
not refer to mutual promises to marry, which are bind- 
ing, though oral. An oral promise to convey real estate 
would be unenforceable both by this provision and the 
one relating to real estate. 

Sec 88. CONTRACTS FOR THE SALE OP LANDS 
OR ANY INTEREST IN OR CONCERNING THEM 
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(EXCEPT SHORT TERMS LEASES). These contturti 
cannot be enforced unless there is written evidence of such 
contracts siened by the party sought to be charged. 

This provision applies to contracts which create an 
interest or estate in anything which is to be classed as 
real estate or distinguished from personal property, ex- 
cept short term leases, as for one year, which are now 
generally excluded by the American statutes. The most 
obvious application is to contracts to buy or sell a piece 
of real estate, as a farm, a city lot, etc., but it also ex- 
tends to any contract to convey or create an interest in 
anything which may be classed as real estate. Thus it 
would apply to any contract to mine ore,'** to create 
an easement, to sell an old house to be removed,^^" etc. 
Note, however, that it is immaterial if the ctMitract re- 
fers to swnething which is now real estate, if before the 
sale or creation of the interest is to arise, it must be 
converted by the seller into personal property. Thus, 
a right to mine ore in the land of another would be un- 
enforceable unless in writii^. But if A contracts to sell 
B 1,000 tons of coal, this is a contract to sell personal 
property, though it may happen that when the contract 
is made the coal is unmined and is therefore real estate. 
Such a contract to sell coal might, however, be unen- 
forceable by reason of the section in reference to sales of 
persoi^I property. Yet that section nught not apply, for 
sales of personal property are good without writing, if 
a payment has been made or a part of the goods deliv- 
ered and accepted. So in some states the provision in 
reference to sales of personal property is not in force. 

Crops which are planted and mature annually are re- 

129. Entwhiatle v. Henke, 211 Illinois Reports, 273. 

130. Ue/ers v. Schemp, 67 Id. 46g. . 
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garded as personal prc^rty in this regard, and an oral 
sale of them is enforceable so far as this provision of the 
statute is concerned.*'^ Thus, if A orally agrees to sell 
B all his standit^ corn, this is enforceable whether A or 
B is to cut the com and take it away. 

Sec. 89. CONTRACTS THAT CANNOT BE PER- 
FORMED WITHIN A YEAR FROM THE MAKING 
THEREOF. Theu contractB cannot be enforced unless 
there Is written evidence of them ngned by the party sought 
to be charged. 

This provision relates only to those contracts which by 
their express terms or by their inherent nature cannot 
be performed within a year from the time of their mak- 
ing. It is decided that if the contract may he performed 
within the year, though the probability be remote, this 
provision does not apply and the contract is enforceable 
though oral. In such a case it is immaterial that the 
performance as a matter of fact does take longer than 
a year.i** An illustration will make this plain. Thus 
suppose that A, for a certain sum of money to be paid 
to him by B, by oral contract agrees to support B the re- 
mainder of B's life. B is sixty years of age and in fair 
health. This contract may be enforced, though not in 
writing, for B may die within the first year. The fact 
that B does actually live twenty years longer does not 
make any difference. On the other hand, A employs B 
to work for him fifteen months. There must be written 
evidence of this contract, and if either A or B breaks 
the c(Mitract he cannot be charged with its breach. 

Sec 90. CONTRACTS FOR THE SALE OF GOODS, 
WARES AND MERCHANDISE FOR A CERTAIN 
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PKICE OR UPWARDS. These contracts in many juriBdic- 
tions cannot be proved unless there is written eridence of 
thero signed by the party sought to be charged, or unlcsi 
there is at least part delivery and acceptance, or pert pay- 
ment. 

It will be noticed at once that this provision of the 
statute differs from those which have been mentioned 
above, in two main particulars : first, that it does not ap- 
ply unless the price reaches a certain amount ; and second, 
it is enforceable though not in writing if there has been 
a delivery and acceptance of the goods, or part thereof, 
or payment in whtrfe or part. This provision is not in 
force in a number of the American States, but in the 
majority of them it is,**' 

The original English statute of frauds related to the 
sale of goods, wares, and merchandise for the price of 
ten pounds sterling or upwards. In this country, the 
limitation as to price varies, although the commonest 
provision is fifty dollars. 

For an elaboration of the law as to this subject, see 
The Law of Sales of Personal Property, in this series. 

(c) What amounts Iq compliance with statute. 

Sec. 91. THE HEHORANDUH AMD THE SIGNA- 
TURE. The memorandum and signature may be made at 
any time. The memorandum need not be formal but must 
■ufBciently identify the parties, describe the subject matter 
and set forth the terns, but the con^eration may usually be 
proved by parol evidence. The signature may be any name 

133- See Sales in this series. 
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intended u m signatura either in the bod; of the writinc or 
written thereunder and made b; the par^ or bia agent. 

We have already seen how the writing and signature 
need not be made at the time of the fonnation of the 
contract, but at any time thereafter. 

The entire contract must appear from the writing, 
except the consideration whidi in many states may bs 
orally proved. Thus the writing must identify the sub- 
ject matter, the parties and state the terms ; but this 
may all appear from the roughest sort of a memorandum, 
as a receipt, and the writing may be in the form of print, 
typewriting, or lead peocil memorandum.'** 

The signature is the use by a party or his a^nt of a 
name or mark to express his acceptance of the contract. 
It may be his true name, or any assumed name, or any 
mark intended as a sienature. It need not be at the 
bottom of the writing, but anywhere therein. 

Example 551. John Smith engages in business as "The 
Novelty Store, Unincorporated." He employs Walter 
Jones as an agent. Walter Jones, as agent, makes a 
contract with Harry Wilson which comes within the 
statute of frauds, reading as follows; "The Novelty 
Store, Unincorporated, hereby promises," etc, and is not 
otherwise signed. This is a sufficient signature to bind 
John Snuth, assumirw; the agent had authority, real or 
apparent, to make this particular contract for his prin- 
apal.i" 

The signature of the party sought to be charged is 
sufficient. That the other party has not signed is unim- 
portant, if in fact he made the contract. Thus in the 

134. Clason V. Bailey, u Johns (N. Y.) 484. 

135. United Hardware Furn, Co. v. Blue, » Fla. 419. 
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above example suppose Harry Wilson sues and is able 
to produce the above memorandum. He can thereby 
supply signed, written evidence that Smith made the 
contract. The purpose of the statute is accomplished. 

Memorandum and Signature. May Be by Agent. The 
statute expressly recognizes this, but undoubtedly that 
would be me implication at any rate. 

The agent of one party may be chosen by the other 
party as his agent for the purpose of making the memo- 
randum and the signature. This is recognized as the 
rule in two classes of cases : 

First: Where the agCTit of the seller is an auctioneer, 
such auctioneer, although for all substantial purposes the 
agent of liie seller, is also the agent of the buyer for the 
puiposc of complying with the statute.*^* 

Second: Where the agent of either buyer or seller is 
a broker, that is, one who makes it his business to bring 
buyers and sellers together, he is the agent of the one 
who employs him, but for the limited purpose of com- 
plying with the statute of frauds, he is also the agent 
of the other party.^^'^ 

Sec. 92. COHPLIAKCG BY DELIVERY AND AC 
CEPTANCE IN SALES OF PERSONAL PROPERTY. 
Evidence of a contract of lale of penonal property which is 
not in writing and signed may coniist in a delivery and ac- 
ceptance of such property or a part thereof. 

The 17th section of the statute of frauds and the sales 
act does not require signed written memorandum if 
there is part delivery and acceptance of the property 
alleged to have been sold. In such a case the statute is 
no defense although there is no writing. 
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The Delivery. The delivery does not necessarily re- 
quire a removd, but any surrender of authority over the 
property in favor of the other, as the delivery of a key 
or a taking charge and assuming dominioa by the buyer 
pursuant to the alleged contract.*" 

The Acceptance. Acceptance signifies more than mere 
receipt. It signifies a receipt accompanied by an inten- 
tion to retain. Acceptance may be by carrier for some 
purposes, as to accomplish transition of title, but receipt 
by a carrier is not acceptance from this standpoint.^*" 

Sec 93. COMPLIANCE BY PAYMENT OR PART 
PAYMENT IN CASE OF SALES OF PERSONAL PROP- 
ERTY. Under the 17th lection of the Statute of Frauds a 
coatract of lale ia enfordble thoncb there is no writing or 
deUver; where die buyer haa given Bometbiiv in earneat to 
bind the bargain or in part payment. 

Another way of satisfying the statute of frauds re- 
lating to sales of personal property (the seventeenth sec- 
tion), is in payment in whole or part of the purchase 
price by the buyer and its receipt by the seller.**" If 
this is proved this is corroborative evidence of the fact 
that a contract has been had between the parties although 
the rest of it must be proved by witnesses. 

The entire amount heed not be paid ; it is sufficient if 
there be something in earnest to tnnd ^e bargain. 

Sec. 94. CONTRACTS FOR "WORK AND LABOR" 
NOT WITHIN THE STATUTE. If when the contract 
waa made it waa conten^lated that the seller stiould make up 
for the buyer ttie goods wliich were the subject matter of 
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die <ale, tone courts held that diis ms not • contract of 
ule within tiic Statute of Fraoda: but otfier coiirtB held that 
it was a lale notwithstanding this drcumstance and some 
held diat the statute did not apply provided the goods were 
to be made up to the special order of the buyer and were not 
otherwise kept in stock. 

If A orders a wagon from B which B is to make up 
from his own material, is this a sale? It undoubtedly 
is, and as much so as though the wagon is already made 
up and taken away by A at the time of the bargain, and 
the law of sales must be called upon to govern such a 
transaction. Now the 17th section of the statute of 
frauds said nothing as to the exclusion of such a trans-, 
action from its operation, yet some courts regarding the 
hardship of the operation of the statute in such cases, 
especially if the goods were to be made up specially for 
the buyer, excluded it by construction through the sim- 

f)le device of calling such a contract one of work and 
abor rather than one of sale. Three rules developed : '*' 
^i) the rule of those courts whidi followed the statute 
literally that such a contract was one of sale and not 
enfordble if no writing, part payment or part delivery 
and receipt; (2) the rule that if the goods were to be 
made up hy the seller the statute did not apply; (3) 
the rule that it did not apply if the goods were to be 
made up by the seller provided they were made up on 
the buyer's special order and were not fit for the gen- 
eral market. This question has now been set at rest in 
this country to a very general extent by the adoption of 
the Uniform Sales Act. See next section. 

Sec. 95. THE STATUTE OF FRAUDS AND THE UNI- 
FORM SALES ACT. The 17th section of the Statute of 

'41- Goddard v. Binney, 115 Mass. 450. 
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Fruida has been incoiponited in the Uniforra Sales Act, 
which provides specifically that the statute shall apply to 
all cases whether the goods are to be made up or not unless 
being ordered to be made up they are not fit for sale to 
others in the ordinary course of the vendor's trade. 

The statute of frauds relating to sales of personal 
property had been adopted in most of our Ainerican 
States and has been reaffirmed by its inclusion in the Uni- 
form Sales Act ; the question presented by the last sec- 
tion has been settled by a definite provision in that act 
that the statute must be complied with by signed written 
memorandum, or by part delivery and acceptance or by 
part payment even if the goods arc yet to be made unless 
tbey are made up for the special benefit of the buyer, 
that is, are not stock goods, and cannot be disposed of 
(m the general market. 

Example 60. A hotel company orders a lot of dishes to 
be made up for it by the M. Co., with the monogram of 
the buyer tiiereon. There is no written memorandum, 
no part payment, and no receipt of the goods by the 
buyer. The statute is not a legal defense. 

D. The Parol Evidence Rule. 
Sec 96. THE PAROL EVIDENCE RULE DEFINED. 
The parol evidence rule is, that if a contract is reduced to 
writing, such writing Is the evidence of the contract and 
therefore not subject to contradiction, addition or variance 
t>y oral or extrinsic testimony. 

Parties reduce a contract to writii^ either because sttdi 
is the requirement of the law, or because they desire it 
to be in tliat form. 

It not infrequently happens that a party to a contract 
win claim that prior to the execution of his contract or 
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at the time thereof, there were other matters agreed upon 
which were not set forth in the writing which he now 
seeks to enforce. For instance, suppose Smith sells a 
jewelry store to Brown and it is agreed that Brown shall 
not use Smith's name and shall remove the signs upon 
^e store, and it is so stated in the bill of sale, but, at the 
time. Brown makes the point that he does not wish to go 
to the extra expense of new signs right away, and Smith 
states that while he is unwilling to give Brown the right 
to use his signs, he will do the right thing and let Brown 
use the signs for a month. The next day Smith demands 
that Brown pull down the signs and stop using the name. 
The parol evidence rule would forbid the proof by Brown 
that any such an oral agreement was made, for it con- 
tradicts the writing that was made between the parties 
as the expression of their contract. Notice that the parol 
evidence rule is a rule of exclusion of evidence. If a 
court considers that evidence which is proffered would 
violate the parol evidence rule, it will, upon objection 
by the other' side, refuse to admit such evidence in the 
case. Now, such a rule undoubtedly works injustice in 
specific instances, but it serves, nevertheless in other in- 
stances to prevent the injustice of the proof of collateral 
agreements that were never made, and preserves the in- 
t^rity of written evidence, which, but for such rule, 
would not serve the purpose that the parties and the law 
intend it shall serve. 

Example 61. A by contract in writing agrees to fur- 
nish B a certain quantity of cotton upon terms stated. B 
refuses to receive cotton sent by A upon the ground that 
A agreed to deliver cotton grown by A upon his own 
bnd. A brings suit and B offers this evidence. A ob- 
jects. The C^rt refuses to admit it upon the ground 
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that it would add to and vary the terms of the writter 
contract."' 

S«c. 97. PAROL EVIDENCE RULE PERMITS CON- 
TRACT PARTLY IN WRITING AND PARTLY ORAL 
The parol evidence rule does not pnvtat a contract from be- 
ing partly oral and partly in writiag if such appears to have 
been the intentlcm of the partieB and if the law does not re- 
quire the entire contraa in question to be in writing. 

Wc have said that the parol evidence rule forbids the 
alteration of a written contract by any additions thereto 
by oral proof. But consistently with that we may still 
have a c(Mitract a part of which only was intended to be 
put in writing, the rest being oral. In such a case the 
parol evidence rule applies to the part that was put in 
writing and such part cannot be added to by the intro- 
duction of oral testimony, although the other part that 
the parties intended to be but oral may be proved in 
connection with the written part. We assume here, of 
course, that the law does not require the entire con- 
tract to be in writing. How do we know whether it was 
intended to put an entire contract in writing or not? 
If the defendant says tfiat he wants to prove some ad- 
ditional utterances that were agreed upon at the time 
qualifying what was said in the writing, why does this 
not make a case of a contract partly in writing, partly 
oral? We must look to the contract and the circum- 
stances to answer that. If it appears therefrom as a 
reasonable conclusion that the writing was meant to be 
die permanent memorial and evidence of their agree- 
ment, or of s<»ne particular part thereof, then the con- 

142. Foriyth Mfg. Co. v, Castlen, iia Ga. 199. 
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tract, or that part thereof, cannot be added to or con- 
tradicted by proof of other rtiings agreed upon at the 
same time that would change the situation between the 
parties. In a contract orally made a note may be given. 
The note, as a note, cannot be changed by parol evi- 
deiKC, but the rest of the agreement can be proved.**' 
The maker cannot show that it was agreed that the 
rate of interest should be different from that stated in 
the note, or that he should have further time than that 
therein provided. And it is usually not difGcult to tell 
whether the writing is complete so as to permit no fur- 
ther proof. 

Sec 9B. PAROL EVIDENCE RULE PERMITS 
PROOF OF CUSTOUS. Ciutonu that mnit have been ia- 
tended b? the parties to govern their contract are a part of 
it and can be proved to explain the terms of a wiitten con- 
tract. 

A custom or usage of such general nature that the 
parties must have contracted in reference to it can be 
proved to explain the written terms used by them. The 
parol evidence rule does not forbid such proof because 
the parties are not by such proof seeking to add to or 
vary &e contract but merely to Eiiow in what sense the 
terms were used."* 

Sec 99. EVIDENCE NOT FORBIDDEN BY PAROL 
BVIDBMCE RULE. A party, notwithstanding the parol 
evidence rule, tnay show (1) a subsequent alteration of a 
written contract by oral agreement; (2) fraud, dnreii, undue 
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(3) nditake pnventing costnct; (4) clerical error 
IS to wridnc: (5) illeselltr. 

jle object of the parol evidence rule is to pre- 
I evidence of the contract which the law required 
irdes must be taken to have intended to be the 
thereof. The rule is a sensible one and is ap- 
a common sense way. In the following situa- 
il evidence may be mtroduced in referoice to 
I contract for the puiposes indicated: 

bsequent alteration of written contract by oral 
agreement. 

\ to a written' agreement may afterwards change 
J agreement. (By the common law a contract 
il could tiiA be altered except by agreement un- 
but this was not because of the parol evidence 



rai proof of circumstances rendering contract 
voidable. 

duress, undue influence may be diown to avoid 
1 contract. 

ile 6s. A by fraudulent representations per- 
to enter into a written contract to buy a farm. 
how the fraud for the purpose of wiuidrawing 
: contract because of the fraud. 

(c) Mistake preventing contract. 

ing to tfie former pages in which this subject 
assed, we may now note, further that sudi seem- 



b, Google 



American CoMMEsaAL Law. 175 

ing coatracts, non-existent because of mistake, may be 
so shown to be by oral evidence notwithstanding they 
may have been in writing. 

(d) Clerical error in reducing to writing. 

Example 6$. A applies to the X Insurance Company 
for insurance upon his house against the contingency of 
fire. The agent for the X Company looks over the house 
and makes a rate upon it, and thereupon A takes out a 
policy. The house is No. 10 Main Street, but the policy 
reads 100 Main Street. Upon a proper showing A can 
recover upon this policy in case of firc.^*" 

(e) Illegdity. 

A contract legal superficially may be shown to be really 
intended by the parties thereto to have an illegal purpose 
and thus defeated."' 

(f) TfM a contract was delivered oh condition. 

A party to a contract may show by parol evidence that 
though it was signed and delivered it was subject to an 
agreement that it should not take effect except upon a 
condition that did not occur and therefore, that the con- 
tract, for example, a note, did not become effective. 

E. Oral and Implied Contracts. 
Sec 100. ORAL CONTRACTS. Any contract may be 
oral which the law doca not require to be in writinc 

The general rule is. that any contract may be oral (or 
in^>lied) if some statute does not require it to be in 
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writing.**' An oral contract is of e<^ual dignity with 
any sim[de written contract, but the evidence of course, 
is not BO satisfactory or enduring. 

Sec 101. CONTRACTS IMPLIED IN FACT. A con- 
tract implied in fact it a contract the evidence of wblA con- 
slstt in the dromutances which itaow forth a contractual 



Actions ma^ bespeak a contract. Such a contract we 
speak of as implied. Ustially, however, an entire con- 
tract is not implied, but merely some part thereof. 

When will circumstances indicate the existence of a 
contract? Whenever we may say that the relationship 
which the parties bear toward each other is more rea- 
sonably explained on the theory of contract than any 
other, a contract will be implied. In other words, an 
implied contract is a true contract evidenced by the cir- 
cumstances as existit^ between the parties. 

Example 64. A orders coal from, his dealer saying 
nothing about prices. B delivers the coal. The infer- 
ence here is that A intended to pay and B to receive pay 
for the coal. If B sues for the price he could recover 
upon A's imi^ied promise to pay the price that B was 
then getting- for hts coal from his customers — the mar- 
ket price. Here, though B's promise is implied, it is 
just as real as though he uttered the words. To over- 
come this inference of a promise, he could show, if such 
were the fact, that B promised to make him a prese^it of 
the coal. 

As we have heretofore noticed, the law will not sup- 
ply or infer terms of a contract merely because they are 

147. McKennon v. Winn, i Okla. 327. 
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lacking. An agreement to sell a horse, no price being 
mentioned, would simply be an incomplete contract, as 
such price could not be reasonably inferred, there be- 
ing no maricet price which we could assume the buyer 
intended to pay. 

If the drcumstances are more readily explainable upon 
some other theory than that of contract, no contract will 
be implied. 

Example 65. A stays at home and helps his father 
upon the farm, while his two other sons go out to earn 
their living away from home. The father dies. There 
being no will A regards it as unfair that there should be 
an equal division and puts in his claim against the estate 
for his labor. The courts have taken the position that 
A's filial devotion explains his conduct rather than the 
theory of contract, and therefore deny his claim. A 
could show, however, if such were the fact that there 
was in fact, a contract between himself and his father, 
but he would have to show more than the facts stated, 
as for instance, that the father kept an account of the 
amounts becoming due the son, or that the son kept one, 
with the father's knowledge and consent."' 

F. CoDtractB Implied in Law or Quari-Contracta. 

Sec. 102. DEFINITION OF QUASI CONTRACT. A 
quasi contract may be defined ai a l^;al obligation aririnc 
out of the recent of 1 benefit for which diere has been no 
actual promiie to pay the retention of which without com- 
pensation would be unjust. The Uw tiierefore raises the 
oblation to pay for it. 

A quasi contract is not a contract at all, and may in 
fact exist in cases in which there ie not only no re- 

14& Hertzog v. Hertioft 29 Pa. St ffi^ 
Bt9»— IS 
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semblance to a contract, but under circumstances that 
com[^etely rebut such an idea, for instance, theft cases. 
Why is it then that we use the word quasi contract (like 
contract) ? 

We have seen that there is civil liability where one 
breaks an obligation arising out of agreement (the law 
of contracts) ; and civil liability where one breaks an 
obligation imposed upon him by the general law (the 
law of torts), and this, offhand, might seem to cover the 
entire field of civil liability; and it is quite thinkable 
that in the development of the law of torts, that which 
we now call quasi contract might have been included ; 
and, indeed, we will see that under some circumstances 
one may sue in tort or quasi contract at his election. 

In the history of the English common law there de- 
veloped the theory of the "form of action" in bringing 
suit, whereby any suitor had to find a form of action 
established by precedent to fit his case, and it was a 
rigid adherence to this theory which was partially re- 
sponsible for the development of courts of equity. Two 
lands of forms of action to enforce personal liability 
developed, the actions ex delicto (tort actions) and the 
actions ex contractu (contract actions) and there were a 
number of each. Now, if one had received a benefit that 
he ought to pay for, a refusal to pay for which would 
result in his unjust enrichment at another's expense, the 
court readily saw that the injured person should have 
his remedy — yet there was no formal action to fit his 
case. So, the courts permitted his suit upon the theory 
that out of the receipt of the benefit, the law wotdd 
imply a contract to pay for it, and thus permitted an 
action ex contractu to be brou^t — and so came to be 
the so-called class of ccmtracts known as quasi contracts, 
or contracts implied in law as distinguished from con- 
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tracts implied i» fact, which we have considered in the 
last section and which are true contracts. 

The theory was extended to embrace cases in which 
there was a tortious taking of property — cases in which 
a tort action (trover) could be brou^t, or the plain- 
tiff could "waive the tort and sue in contract," 

The following examples will illustrate the theory of 
quasi contract — note that the contractual intent is want- 
ing, yet the plaintiff sues on a quasi contract or contract 
implied in law. These cases may be divided into the 
following classes ; 

(1) Cases in which moaty is paid or other propert7 parted 
with under a mistake of fact 

Example 66. A pays money to B, under the belief 
that B is C. A can recover this money from B, although 
there may be no fraud on B's part. In the same way if 
A through error of calculation overpays his debt, he may 
recover the over payment, In these cases, the recipient 
may be acting in perfect honesty so that he cannot be 
charged with a tort, and there is no actual promise to 
repay. The recovery is on quasi contractual basis."" 

<2) Benefit conferred under contract broken fry plaintiff. 

If a contract has been broken by plaintiff, he cannot 
sue thereon. But suppose he has conferred benefits 
thereunder; in some jurisdictions he is allowM to sue 
on quasi contractual basis. See subject discwised in 
chapters on Discharge of 0>ntracts, post. 

(3) Propertjr parted with under compulsion and pi^teit 

Example 67. A telephone company charges > rate 

which B believes to be excessive and unwarrantco under 

149. Devine v, Edwards, loi 111. 138. 
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mipany's franchise. But B cannot get telephone 
• without paying the rate demanded. He pays un- 
rotest. He may recover upon showing that the 
! was illegal."* 

Benefit confened throngfa "dutiful intervention." 

wing in a strange locality is killed. It becomes 
ary for someone to go to expense. B, an under- 
does so. He may recover from the estate.*"^ 
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PART II. 

THE INTERPRETATION OF CONTRACTS. 

CHAPTER 8. 

GENERAL RULES OF INTERPRETATION. 

3«c. 103. THE GOVERNING PRINCIPLB IN CON' 
STRUCTION OF CONTRACTS. The porpOH of CDnstruc 
don of Gontnicta is to discover the tntentiim of tbe parties. 

It is not a court's business, nor has it power, to im- 
pose contracts on parties before it. It will endeavor to 
ascertain what obligations the parties imposed upon 
themselves. To accomplisli this it seeks to arrive at the 
parties' intentions as expressed in their acts and words. 
To that end it calls to its aid certain rules of construc- 
tion whidi are suggested by experience and by reason 
to be reliable manifestations of the real intentions of 
the contracting parties. In instances, those tests may 
fail, and an obligation may be imposed which was never 
intended by the party, as where he has ignorantly or 
carelessly used expressions from which his true intent 
does not appear. Vet every one must know that others 
have only hts outward expressions whereby to read his 
inward meaning, and it will not be afterwards permitted 
one to say that his true intention was contrary to his 
seemit^ one as the other party was entitled to read it. 

It is not every intention, of course, which the law will 

enforce. This has been noticed in respect to all illegal 

agreements, and in certain instances, where the contract 

l8i 
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is not illegal yet some provisions in it are against pub- 
lic policy. These provisions will be ignored and not en- 
forced. 

Sec 104. GENERAL RULES OP CONSTRUCTION; 
The chief rules whereby the courts interpret the intentions 
of the parties are enumerated below. 

(1) While to discover the true intention of the parties 
is tile chl^ aim of the court, that intention is to be gathered 
from the words and conduct of the parties in making the con- 
tract and ft secret intention not so expressed is of no avaiL 

The only way whereby the intention of the parties 
may be read is from the language employed, or in cases 
of implied terms, the conduct of the parties. This lan- 
guage or ccHiduct is, then, the only source to which one 
can go to discover the intention. Where these words are 
unambiguous and plain, the courts sometimes say that 
there is then nothing to construe, meaning thereby that 
as the parties have plainly spoken, the only thing remain< 
ing to be done is to enforce the contract, as expressed ; 
and it may be said, generally, that the rules following 
have no application where from the unambiguity of the 
terms no question can arise concerning their meaning. 

The secret intention of a party, where it differs from 
his seeming intention as expressed by him, is immaterial 
and he cannot afterwards assert what his secret mean- 
ing was. Of course, this is the most reasonable of rules 
and in fact the only feasible one to apply. 

(2) Words will be construed in their ordinary meaning, 
unless it can be shown they are mutually understood by the 
parties to have an especial sense. 

If the words are shown to have been used in a narrow 
technical sense or in some especial sense under the dr- 
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cumstances, that is the meaning they will be given ; but 
otherwise they wilt be construed in their common mean- 
ing. 

(3) Each party will be preaunud to have need die words 
in the sense in which under the circumstances he should 
have known that the other party was entitled to understand 
tbeni. 

This is perhaps only saying in another way that one 
cannot afterwards assert a secret intention. If he knows 
or should know that under the circumstances the other 
party is affixing a certain meaning to the words em- 
ployed, he cannot afterwards assert that he used them 
in any other meaning. 

(4) All parts of the contract will be cottatrued together 
and the seneral intent thereby asserted will (ovem the inter* 
pretation of particular words and phrases. 

The contract often will disclose from its entire word- 
ing an evident intent which it is necessary to read in 
order to construe parts of the contract which are am- 
biguously worded. 

<S) That construction will be adopted whra possible 
Trhidi will uphold a contract rather than defeat It 

Where two constructions are possible, one of which 
will defeat a contract, the other uphold it, the latter 
construction will be adopted. 

(0) Every part of a contract wHl be given effect where 
possible 
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(7) The words emploTed will be conatmed molt Mroai^y 
•cainst the pftrtr tuinc them. 

If words are equally applicable to both parties, of 
course, this rule cannot apply. Often, however, one 
party draws the contract and chooses the words, and if 
such words have a double meaning fairness requires a 
construction in favor of the other party. 

(8) Written words will prevait over printed where in con- 
flict. 

The sense of this rule is apparent. Parties show their 
real intention by writing in words, even though by mis- 
take or oversight they do not erase the print. 

(9) Punctoation will be disresarded vrttere it interferea 
with the obviona aenae. 

(10) When the nteanins ts ambiKaoua the conatniction 
placed upon the contract bj the partlea ia admiadUe to show 
ita meaning. 

(11) Where a custom or usage ia abown to be generallf 
adopted and known, the words will be considered as having 
been used in the aease such custom or usage attaehea to 

If a custom or usage is shown to-be of such general 
and well-known nature that the parties must be con- 
sidered in the absence of contrary proof to have acted in 
reference to it, such custom or usage will govern the 
meaning of the terms used. 
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CHAPTER 9- 

CONSTRUCTION IN RESPECT TO TIME OF 
PERFORMANCE. 

Sec 105. IN A COURT OF LAW, TIME IS OF THE 
ESSENCE. In a court of law time is deemed to be of the 
essence of a contract, and, unless time is wsived, perfonn- 
ance must be within the time stated, or, if no time it Stated. 
then within a reasonable time. 

In a contract, the time within which performance is 
to be made, may be either expressly stated or not. If 
no time is stated, the time is deemed to be a reasonable 
time. In a Court of law it is held that this stated time 
or reasonable time (whichever the case) is of the es- 
sence of the contract. This means merely that a per- 
scm to a contract to exonerate himself of his otriigation 
of performance thereunder, either in order to enable him 
to sue for his compensation, or defend agiunst a charge 
of non-performance, must show that he performed or 
tendered performance within the allotted time; imless 
he can show that the other party waived performance 
within that time. It is not infrequent that a party to a 
contract does w^ve performance and accepts or shows 
himself as willing to accept a belated performance. 

Example 68, A buys goods to be delivered to his 
place on Monday. The goods arrive oa Tuesday, A need 
jiot accept. 

185 
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Sm. 106. TIME OF PERFORMANCE IN A COURT 
OF EQUITY. In a court of equity time is not the esience 
nnleu expretaly made bo, or unlcsi it necessarily reanlts 
from the natnre and drcumstanoes of the contract. 

In a court of equity a different rule prevails. This 
would seem to indicate that a person might be either a 
performer or a breaker of a contract according to the 
door, whether that of law or equity, by which he en- 
tered the courthouse — but, the distinction is in reality 
a fundamental one. The ordinary mercantile contract ts 
one for which damages are regarded as an adequate rem- 
edy and for that remedy one must go into a court of 
law. To come into equity, the case must involve the 
doctrines or demand the remedies of equity, such as a 
foreclosure of a contract to buy real property because 
of non-pajjment of installments, foreclosure of mort- 
gages, specific performance of contracts to sell real estate 
and the like, and in equitable cases, the rule is that time 
is not the essence, unless specifically made so, or unless 
there is some element in the contract that justice re- 
quires that it shall be held so. And, even where it is so 
provided, there are maxims of equity which may tend 
to offset it, to the effect that he who seeks equity must 
do equity, equity abhors forfeitures, and so on. 
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INTERPRETATION OF PROVISIONS AS TO 
PENALTIES OR LIQUIDATED DAMAGES. 

Sec 107. IN EXPLANATION. 

Usually in contracts, no provision ic made as to rights 
or remedies in event of breach, but not infrequently the 
possibility of breach is contemplated, and provisions 
made regardit^ it. The law supplies remedies in the 
event of breach — will the court permit the parties to 
make any stipulation chai^ng the remedies that would 
otherwise exist? In the first place we must keep cer- 
tain principles in mind. Breach of a contract is a civil, 
not criminal, wrong, and the law does not punish one 
for breaking a contract, but merely provides remedies 
for the compensation or protection of the parties injured 
by such breach. In awEu-ding damages, it seeks only to 
award compensation whereby the breach may be 
amended, and the law will not permit these fundamental 
prindples to be subverted by me parties by their stipu- 
lations in the contract. 

Let us assume that we have a case in whidi it is pro- 
vided that in the event of breach by one of the parties 
he shall pay the olher llie sum of $500x10, or tbat he 
shall forfeit $500 or that he puts up $500 as security for 
the performance of the contract. Now *we have the 
courts saying that if the parties intend a provision of 
this sort to be one for the payment of damages, they 
will so enforce it, and call it a provision whereby the 
parties have in the contract itself liquidated the dam- 
187 
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ages in the event of its breach ; but if the parties do not 
so intend it the courts will not so enforce it and will 
call it a penalty. This language seems to put it within 
the power of the contracting parties to make the same 
sort of a provision either enforcible or imenforciblc ac- 
cording as they express their intention in connection 
therewith. But this is not the true explanation, and 
the failure even by the courts themselves to appreciate 
the true meanii^ has led to confusion and erroneous 
results. The true rule is this: that where there is a 
provision for the payment of money in the event of a 
breach of a contract, and the parties have by language 
used by them made possible the construction that such 
provision is intended to liquidate the damages and it 
furthermore aj^ars that they have made the provision 
as a real attempt to estimate the damages in some rea- 
sonable proportion to what they actually will be, then 
such a provision will be enforced, but if, no matter 
whether they call the provision liquidated damages or 
not, or even declare it to be their intention that such 
sum shall be considered as liquidated damages, they 
name a sum with apparent arbitrariness or whidi vio- 
lates all rules of damages and despite their language is 
really a penalty in its nature, then their true intention 
is to provide for a penalty, and as penalties do not fol- 
low breach of contract, the courts will not enforce such 
provision. 

The provision of a contract for liquidated damages 
is in many cases eminently wise and proper, as there 
are many cases in which without such a provision an 
injured party sustaining real and perhaps great dam- 
ages finds them either immeasurable or at least very hard 
to measure by the very nature of his case. 

If the provision is by way of liquidated damages, it 
determines the damages and therefore prohibits inquiry 
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into the true damages whether greater or less. Its pur- 
pose has been to save that inquiry and the courts will 
so enforce it. 

S«c 106. DAMAGES DIFFICULT TO ASCERTAIN 
AND AMOUNT REASONABLE. If the dunagea wUl be 
difficult to aacertain and the amount U reaaonable, a proriuMi 
in a contract stated to be by way of liquidated damaset, will 
be so construed. 

If the damages are difficult to ascertain and the sum 
is stated to be payable as damages, and is not unreason- 
able in amotmt, it will be so enforced. 

Example 69. W agreed to complete a grand stand for 
a race course by a certain day, to cost $13^,000.00, and to 
pay $100.00 for every day s delay as liquidated dam- 
ages. Held, that the plaintiff could recover that amount 
for every day's delay, and proof of actual damages not 
requisite, the sum being apparently reasonable frcwn the 
nature and extent of the work."" 

EjeatnpJe 70. C agreed to remove a house a distance 
of three feet at a cost of about $100.00, and in the event 
of failure, to pay $500.00 "as liquidated and ascertained 
damages." In a suit against him for not removing the 
house, Held, that this sum was unreasonable and would 
be considered a penalty and therefore without force, and 
actual damages would have to be proved. *"■ 

Sec. lOg. LARGER SUM THAN DEBT PAYABLE IN 
EVENT OF DEFAULT. If the parties prescribe that upon 

152. Wallis Iron Works v. Monmouth Park Ass'n, 55 N. J. L. 

153. Condon v. Kemper, 13 L, R. A, (Kan.) 671. 
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the failnre to pay a debt a larger sum shall tbcrtnpOD accnu, 
this is unenlorceable as being a penalty. 

If $100.00 is to be due July ist, atid if not peid on 
that day, then $125.00, this is a penalty no matter how 
the parties describe it. This is to be carefully dis- 
tinguished from a case of discount, as where $125.00 is 
due on July ist, but if paid before that day, a ten per 
cent discoimt will be allowed. This is a common cus- 
tom of merchants under the discount system. The dis- 
tinction is that in the latter case $125.00 is the debt, 
while in the other, $100.00 is the debt, and a penalty 
is added for its non-payment*"* 

Sec no. CERTAIN SUM PAYABLE POR BREACH 
OF ANY OF SEVERAL COVENANTS OF VARYING 
IMPORTANCE. If a sum Is sUted to be payable for breach 
of any promise in a contract, vhetber relatively more or leu 
in^ortant, the providon is a penalty. 

Example 71. A leased a mine frwn B and agreed to 
indemnify B against all damages for injury to neighbor- 
ing lands, to use the water in certain ways, to pay a cer- 
tain royalty, to fill up excavations, to use a certain road 
and to keep gates shut and in repair, and for breach of 
any of these to pay B a certain amotmt Held, a pen- 
alty.iw 

Sec. 111. PORFBITURB OP AMOUNTS PAID. If 
■urns are paid by way of deposit, or in part payment, and a 
provition Is made that these are to be retained, hi case of 

154. Goodyear v. Sell, is? HI. 186. 

155. Keck V. Bieber, 148 Pa. St 645. 
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default, they conatitute liquidated dfmageB unleaa unrea- 
■onable. 

Frequently where deposits are made, as on contracts 
to buy real estate, or on installment contracts, it is pro- 
vided that the sum or sums paid may be retained as 
liquidated damages. These, if not unreasonable, are up- 
held ; if unreasonable they will be treated as penalties. ^°" 

156. Advance Amusement Co. v. Franke, 268 111. 579. 
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PART HI. 

OPERATION OF CONTRACTS. 

CHAPTER II. 

OPERATION AS TO PARTIES. 

Sec 112. GENERAL RULE. A contract operateg to cMi- 
fer upon the parties, and onl7 upon the partiea, rights and 
obligations according to its tenor. 

We have discussed the formation of the contract, and 
its interpretation. Now we shall consider its operation. 

We may state the general rule as to its operation in 
a few words. A contract operates to confer upon the 
parties to it, and only upon them, rights and obligations 
as provided in the contract. No other person can be 
bound by the contract or assert rights upon it. To this 
general rule there are notable exceptions. They are no- 
ticed in the following chapters. 

How the contract operates as far as its terms are con- 
cerned, we necessarily consider in the subjects of forma- 
tion of contract, construction of contract, and discharge 
of contract. Hence, no separate consideratiwi is necei- 
saiy here. 
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CHAPTER 12. 

BENEFICIARIES TO CONTRACTS. 

Sec 113. GENERAL STATEMENT. One who it not 
« party to a contract, but who benefits thereby, cannot m* 
upon it at all in aome jurisdictions, but in the nugori^ may 
sue provided he comes within rules that are variouily tuted 
in different cases. 

The rights of one who is a beneficiary of a contract, 
but no party thereto, has occasioned considerable difli- 
culty and different decisions. The theory of contract is 
that it is purely an individual matter governed by agree- 
ment between the parties. But when it benefits others, 
frequently an injustice would result if such beneficiaries 
could not enforce it. 

Sec. 114. INCIDENTAL BENEFICIARY CANNOT 
SUE. One who is merely an incidental beneficiary cannot 
■oe no nutter how great tiie incidental benefit may be. 

If the benefit is merely incidental, no matter how great, 
. the beneficiary has no ri^t to enforce the performance 
of the contract. It is not uncommon for strangers to 
take a decided benefit from the performance of some 
contract made by others. But, if the parties chose to 
rescind the contract, or if one refuses to go ahead, and 
the other will not force him, one who would have bene- 
fited thereby can do nothing."' 

IS?. Pemwylvaaia Steel Co. v. New York City R. Co., 19B Fed 
yai. 
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S«c. 115. BENEFICIARY HAY SUE WHEN. If the 
contract is intended primarily for the beneficiarjr's b^efit, 
be may one. 

The doctrine of the courts that a beneficiary may sue 
has bden variously stated and variously applied. No 
general rule may be laid down which would be accurate 
and comprehensive of all the cases. But the doctrine, 
more or less stringently applied, is in force in most juris- 
dictions. It is applied where the contract is made pri- 
marily for another's benefit, and especially where a con- 
tract is made by which assets pass upon which a third 
person has an equitable right, as a sale of a business 
and a promise by the buyer to pay the existing debts. 
A creditor may sue (in most jurisdictions), on such a 
contract. 

Example jz. Holly loaned defendant $300.00, which 
was the sum that Holly owed plaintiff. Defendant, as 
a part of the contract, agreed with Holly to repay the 
$300.00 to plaintiff. Plaintiff sued defendant and it was 
objected that plaintiff had no contract with defendant. 
But plaintiff was allowed a recovery as beneficiary.'"® 

Example /j. A sells his business to B, who as a part 
of the consideration asstunes the payment of outstanding 
debts. Creditors may sue on this agreement.^^* 
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CHAPTER 13. 
ASSIGNMENT OF CONTRACTS. 
S«c 116. general' STATEMENT. 

The transfer of somethii^ of an incorporeal nature 
is accomplished by assignment. Assignment may sig- 
nify (i) a sale; (2) a plet^ to secure a loan; (3) a 
gift; (4) a transfer for some special purpose. 

In the law of contracts we must ask to what extent 
one may assign his rights and obligations to another. 
Obviou^y this introduces the question whether the ad- 
versary party to the contract consents or doesn't con- 
sent. If there is a contract between A and B and B 
with A's consent assigns to C, the assignment is ef- 
fectual to transfer to C whatever the assignment pui- 
ports to cover. But if A's consent is lacking, to what 
extent may B assign? This is the problem of the cases. 
In the following topics upon the subject of what may be 
assigned let us therefore assume that the consent of the 
adversary party (A) has not been procured. 

We know that B's a^eement with A has resulted in 
inutual obligations, or in other words, that A owes to 
B, and B owes to A, certain obligations and that what 
B attempts to assign to C must necessarily be what A 
owes to B or B owes to A, that is, his right against A 
or his obligation to A. 

Can B, without A's consent assign his rights and ob- 
ligations or either of them? 

Now we must remember that a contract is an agree- 
ment between parties who have diosen each other for 
195 
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reasons of their own. That CMie may choose with whom 
he will contract is a basic [)rindple in contract law. 
Hence it would seem, to begin with, that there could 
be no assignment by either party to the contract with- 
out the consent of the other. But it is another policy 
of the law that he who has an asset of any kind should 
be able to traffic in it if he thereby does not unduly dis- , 
turb the right of any other person. And it is apparent 
that one may have a contractual right against another 
the delivery of which he may direct without unduly dis- 
turbing the contractual relationship between the con- 
tracting parties ; and out of these conflicting policies has 
resulted the law that one may assign his rights under a 
contract without the consent of the other party to the 
contract when such transfer does not involve the per- 
sonality of the assignor and assignee, as we shall here- 
after notice. 

Sec. 117. POWER TO ASSIGN HERE CONTRAC- 
TUAL RIGHTS. A GontractinE part; may uBign hU 
richts under the contract when aucb assiEiunent does not 
involve the credit, aldll or other ptnonahty of the asilgnor. 
Hia rights to snother'a personal service be can never ass^pi. 

If one has a right imder a contract to receive money 
or goods upon conditions that do not involve his credit, 
skill or other item of personality, he may assign such a 
right. 

Example 74. A assigns to L his right to receive his 
salary from E. E must honor this assignment when he 
receives notice thereof from L. 

In the illustration the real contract, one of service 
between the parties is not affected. 

A right to another's services, a person can nevfr as- 
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sign. Thus in the above case E could not assign to an- 
other his rights to A's services. 

Stc 118. POWER TO ASSIGN COKTRACTUAL OB- 
LIGATIONS. Generally speaking; there is no power to as- 
■igii contractual obligationt. 

One's obligations under a contract he can not assign 
because he could thus make the other contracting party 
look to one for the rendition of obligations with miom 
he did not contract and perhaps, indeed did not care to 
contract. 

Example 75. A owes B a sum of money. A cannot 
assign this obligation to C without B's consent. It is 
true that C by cwitract with A may assume the pay- 
ment of the debt to B, and, as we have seen, B may sue 
on this contract ;, but B need not accept C's obligation 
in place of A's if he does not want to. 

Sec. 119. POWER TO ASSIGN CONTRACTUAL 
SIGHTS WHEN COUPLED WITH PERSONAL CON. 
FIDENCE AND LIABILITY. Contractual rigbts cannot 
be assigned if they are coopled with liabilities or involve the 
credit, skill or penonal confidence of the assignor. 

One cannot assign his rights under a contract if such 
rights are connected with hability or other personal ele- 
ment. "You have the right you anticipate from the 
character, credit and substance of the party with whom 
you contract." Hiunble v. Hunter, 12 Q. B. 310. 

Example 76. Dunton Lumber G>. sold to K. Co. the 
entire output of white pine liunber for 1901, except such 
as it should need for its retail trade in Rtunford Falls. 
The K. Co. were to pay within 10 days from recdving 
invoice. The K. Co. attempted to assign to Demarest, 
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but the Dunton Co. would not recognize him, and he 
brought suit. The court held the ccmtract not to be as- 
signable.**" 

Sec. 120. CONTRACTUAL RIGHTS TO BE ACQUIRED 
IN FUTURE NOT ASSIGNABLE. One me; twgn any 
right under an exUting contract, but cannot astign rights 
under a contract not yet made. 

One cannot assign to another what he has not got 
himself, because assignment supposes present transfer 
of title. But it is sufficient within this rule that the con- 
tract is actually existing, although it might be termi- 
nated by either party at any moment, 

A is employed by B. He borrows money from L, 
and as security assigns to L his salary from B, also any 
salary he may make from any other emplc^er. A's em- 
ployment with B is from day to day and B covAd let him 
go at any time without liability to A. The assignment 
of wages to be earned under the contract with B is good, 
but the assignment as to other employers is ineffec- 
tual.i" 

Sec. 121. EFFECT OF ASSIGNMENT AS TO AS- 
SIGNOR. The asaignor of an obUgatian atiU remains re- 
spoRuble to the other party for the due performance of the 
contract Assignment of righta divests, the assignor of such 
title as be had. 

If one assigns obligations he still is responsible for 
the performance of the contract, even though the con- 
sent of the other party has been secured ; but this must 
be understood as not referring to a case of novation or 
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where the other party has, instead of peraiitting an as- 
signment, been a party to a novation, llius, if one leases 
a building and afterwards, with or without the assent 
of the landlord, assigns his lease to another, and that 
other fails to pay the rent, the original lessee can be 
held."" 

After assignment of a right the assignor loses his right 
to receive the benefits under the contract. The assignee 
for that purpose has a right to step into his place. 

Sec. 122. THE ASSIGNEE AS THE SUCCESSOR TO 
THE TITLE OF THE ASSIGNOR. The aaaiEnce takei 
the title and right of the assignor, end is snbject to all the 
equities and defenses between the original parties. 

The theory of contract being that it is a personal re- 
lationship between two or more persons who have chosen 
each other, assignment of rights thereunder, without the 
other party's consent, is permitted, as we have seen, t^n 
the theory that the contractual arrangement is not there- 
by disturbed. It follows from this, that such assignment 
cannot be permitted to increase the obligations of the 
other party thereunder. Therefore, the assignee will 
take the nght as it actually exists, not as it may seem 
to be; and will take it si&ject to all adjustments and 
defenses to which the assignor would have been subject 
had diere been no assignment. 

Example 77. A has a contract of service with B, by 
w*ich B pays him a monthly salary. A assigns his sal- 
ary to C in security for a loaa If tfiis salary has already 
, bwn paid, though not due, or if A does not earn his 
■ salary, or if A owes B money as a set off, these defenses 

163. Grommes t. St.- Paul Tmst Co., 147 III. 634. 
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may be had by B against C as readily as against A, pro- 
vided B had done nothing by which C in taking the as- 
signment has been misled as to the true facts."' 

Thus, failure of consideration, lack of consideration, 
fraud, duress, undue influence or any other defense be- 
tween the parties, may be made against an assignee. 

If the assignment is by way of negotiatitm of a ne- 
gotiable instrument, this reasoning does not apply, as 
negotiable paper was invented in part to escape this 
situation. 

Sec. 123. EFFECT OF ASSIGNMENT AS TO OTHER 
PAKTY (DEBTOR). Where a contract is asBignable, the 
debtor must pay beed to the assignment and recognize the 
assignee when be has received notice of the astignment, but 
no r^hts are acquired against him until notice is given. 

Assignment may be with the consent and knowledge 
of the other party to the contract, or it may be done 
quite independently of him. The usual practice in as- 
signment of wages as security for a loan is an example 
of this. If a contract is assignable and is assigned, the 
debtor must recognize the assignment when it is brought 
to his notice. He need not, however, ever assume that 
the party has assigned his contract and may treat with 
him on the theory that there has been no assignment. 
Thus an assignable instrument differs again from a ne- 
gotiable one. The maker of a negotiable promissory note 
has no right to assume that a note has not been negotiated 
and must therefore demand, in order to protect himself, 
the production of the instrument. But a promisor of a 
non-negotiable, though assignable, right, need not assimie 

163. WestfaU V. Jones, 23 Barb. (N. Y.) 9. 



b, Google 



American Commercial Law, aor 

its assignment and can treat with his promisee in per- 
fect safety until the assignee notifies him."* 

Sec. 124. WHAT CONSTITUTES ASSIGKHENT. 
DRAFTS, CHECKS, ORDERS, ETC. The fund or right 
assigned must be designated ot identified. An order by one 
party npon another to pay a tlurd a certain designated fund 
or debt owing will operate as an asrigninent of the fond. 
Bat a draft or a check is not an assignment for it is drawn 
on the credit of the drawer and not iq)on the credit of any 

If B has a fund belonging to A, and A draws an or- 
der Oft B directing B to pay this fund to C, this will 
operate as an assignment of the fimd. There can be 
no assignment of a ri^^t to a fund, account, etc., tmless 
it is identified. Manifestly this must be so. The as- 
signee must have a right to demand some certain thing 
and the other party to the contract must know what to 
deliver or pay over. 

A bill of exchange is an order by A on B to pay C, 
or order, a certain amount. Suppose B has in his pos- 
session funds belonging to A, Is the bill of exchange 
an assignment? It is well settled it is not, because the 
bill is drawn on A's general credit, and B assumes no 
liability until he accepts the bill. The bill also creates a 
liabiUty both on A and on B when B accepts that the 
face of the instrument will be paid, though the fund 
might fail. Even if the bill of exchange refers to a fund 
out of which B may reimburse himself when he pays C, " 
the bill is not an assignment.'*"* An assignment must 
direct the payment of Ike fund. If an order is drawn 
on the general credit of the drawer it is not an assign- 

[. i8^. 

n this series. 
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Tn«nt. If it is an assig:nnient it is not a bill oi exchange, 
because it does not fulfil the definition of a bill of ex- 
change. The same reasoning applies to checks which are 
a species of a bill of exchange. 

Sec 125. ASSIGNMENT BY OPERATION OF LAW. 
On the death or bankruptcy of a person, certain of his rights 
and llabilitiet pasB to his representative. In general, all 
rights and obligationB pass wbkh are not purely personaL 
In a sale of real estate, many rights and obligations pass 
which were created by former deed 

The assignment of contracts by operation of law takes 
place in case of death or bankruptcy of a contracting 
party. Such rights or liabilities as are not purely per- 
sonal will go to the representative, who is called in case 
of death, the executor (if appointed by will), or the 
administrator (if appointed by the court), and who is 
called in case of bankruptcy, the trustee. Rights or lia- 
bilities purely personal would not pass. Thus, if A 
agrees to work for B for a year, but dies during the 
year, the liability to B is discharged, but the right to 
salary earned during the period of actual emplosfment 
would pass to the executor or administrator. For the 
title which is acquired by a trustee in bankruptcy, see 
subject of Bankruptcy. 
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CHAPTER 14. 
INTERFERENCE WITH CONTRACTUAL RELATION- 
SHIPS BY THIRD PARTIES. 

Sec. 126. DUTY NOT TO INTERFBRE WITH CON- 
TRACT RIGHTS. A third person hu a duty not to inter- 
fere to Induce another to break his contract, unlesa done in 
good faith, in the exercise of fair conq>etition. If he does so 
wrongfully interfere, he may be sued in tort by tlie party to 
the contract whom he has thus wronged. 

^%ile the law upon this subject is not uniform in all 
its [biases in all jurisdictions, the subject may be stated 
generally as follows: That a contract between parties 
in^ses a duty upon strangers thereto, toward each party 
not to induce the other party to break off his contractual 
relationships, unless he does it in good faith and by way 
of fair omipetttion. 

Example 78. Horn was employed by A. S. & Ca, as 
foreman ; he was injured and made a claim against A, S. 
& Co., for damages. A. S. & Co. carried liability in- 
surance in the L. G. Co., covering this injury. The agent 
for the L. G. Co. threatened to procure H's discharge 
unless he would settle for a sum offered- He refused it 
and the Insurance Company did procure his dischai^. 
He brought suit a^nst the L, G. Co. for interfering 
with his contract with A. S. & Co. Held, he had a case 
in tort on this ground, as there was no legal excuse in 
this case. The Court put emphasis on tjie fact that this 
was not a case of cotnp^ticm.^'^ 

166. London Guarantee Co. v. Horn, 906 III. 493. 
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If the breach is obtained in the exercise of fair com- 
petition, it is lawful, as where a dealer offers better serv- 
ice or better prices, and thus succeeds in getting trade 
from a competitor. 

But the comjpetition must be real, not simulated com- 
petition established to injure one,**' and there must 
neither be promises of indemnity "* nor false reports 
about the rival.*" 

Sec. 127. CONTRACT FOR INDEFINITE PERIOD. 
Bj tbe better view it ia inuokterial whether the contract Is 
for ■ fixed period or not if its discoatiniunce ia caused hj 
the milawfnl intetf ereace. 

In the Horn case stated above, the employe was em- 
ployed under no definite contract of employment. He 
coi^d have been discharged at any time. But he would 
not have been discharged except for the interference of 
the Insurance Company. And, therefore, his case was 
not defeated by that diaracter of his contract. To so 
hold would be to introduce a technicality which would 
defeat justice. 

Sec 128. PREVENTION OF FUTURE CONTRACTS. 
If a person ia reasonably certain to make a contract with an- 
other, and a third person without valid cxcose inteiferes to 
prevent it, he may t>e held in damages. 

If one may interfere with an existing contract, he 
may certainly, under the same circumstances, prevent 

ito. Tuttle V. Bock, 107 Minn. 145. 

i«. Amer. Law Book Co. v. Edw. Thompson Co, 84 N. V, 
Snro. 225. 

109. Evanson v. Spaulding, 150 Fed. 517; Sperry v. Weber, 161 
Fed. aig. 
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one, 28 where a person successfully gets a contract whidi 
his competitor would have procured. But if the inter- 
ference IS without l^al justification, a suit may be main- 
tained.*^'' 

170. Lewis V. Bloede, 202 Fed. 7. 
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PART IV. 
DI8CHAR0E OP CONTRACTS. 

CHAPTER 15. 

DISCHARGE BY PERFORMANCE, TENDER AND 
BREACH. 

Sm. 1». HEANINO of PHRASE "DISCHARGE OF 
CONTRACTS." A contract is diachu^ed when the oblica- 
tiont tlureiinder are in some way extingniahed, ao that no 
liability on the contract furthennore exitti. 

Having considered the fonnation of contracts, and its 
operation, we may now consider how it shall be dis- 
charged, that is to say, how its obligation shall be ex- 
tinguished. Assuming, then, that a cmitract has been 
entered into, and binds the parties, let us consider how 
it may come about that a party thereto may daim that 
his obligations thereunder are gone. This dischaive may 
arise in a number of ways. Naturally we think first of 
discharge by performance, for the performance was the 
purpose of the contract. But there are a number of 
other means. We may state them here and then consider 
them separately. Discharge of contract may arise (a) 
by performance ; (b) by tender of performance ; (c) by 
breach; (d) by impossibility of performance; (e) by 
alteration of a written instrument; (f) by agreement; 
(g) by operation of law, as by bankruptcy. 

5k. 13a op the PERFORMANCE WHICH WILL 

DISCHARGE CONTRACT. Generally ipeaUng, only Ut- 

206 
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end OMnplunce with the temu of a cantnict will operate to 
(Uscbarge it. Yet in aome contracts, irtiera details are nu- 
merous and con^lex, and there is mbstaatial conqriiance in 
good faith, this will be a discharge. 

As a general rule it may be stated that a contract must 
be stricdy perfonned according to its tenns, and sucli 
performance certainly will always operate as a discharge, 
thus constituting a good cause of action for the party 
perfomung if he brings suit, or a good defense if he is 
aued. For where one engages with another that he will 
supiJy certain goods or perform certain services, he can- 
not claim that he has performed imtil those very goods 
have been sillied, at the time and place and in the 
manner stipulated, or that those services have been ren- 
dered as agreed upon. Yet the modem decisions allow 
one in many cases to aver a substantial performance 
made by him in good faith, that is to say, in an attenq>t 
to perform literally, in order to bring suit upon the con- 
tract, or defend against a charge of breaking his con- 
tract, allowing an amount from the contract price to 
compensate the other party for the slight defect. Thus, 
in a building contract, the building contractor may sue 
to recover the contract price if he has in all things sub- 
stantially thoi^h not literally complied."' But a sum 
will be deducted from such contract price to the extent 
necessary to make the building entirely conform to the 
[Hans. This nile is considered more just, as it allows 
one to sue for the price which is due according to his 
contract and permits the other to have a redtiction on 
account of the departure. Under this rule there cannot 
be any material departure and the departure must not 
have been purposeful. 

171. Rtigerald v. La Porte, 64 Ark. 34. 
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Sm. 131. OP THE PBRFORUANCE OP CONTRACTS 
WHICH BY THEIK TERMS ARE TO BE TO THE SAT- 
ISPACTION OF THE OTHER PARTY. 

Occasionally one in his zeal to make a bargain, or 
because he has so great faith in his skill, undertakes to 
perform his contract to the other's "satisfaction." Sup- 
pose then that the other says that he is not satisfied; is 
this final? The terms of the contract so indicate. Yet 
most courts make a distinction. Where the contract is 
to furnish something that chiefly appeals to one's fancy 
or personal taste and is entered into for the purpose of 
pleasing that personal taste and fancy, then one can say 
finally without respect to the merits of the performance 
tliat he is not satisfied. This is true where one orders 
a suit of clothes, a portrait, a bust, or other work of 
art."'" Bear in mind, however, that even in such a case 
there must have been an agreement to perform to one's 
satisfaction. Otherwise, even in such cases, one would 
have no right to be dissatisfied where, judged as a rea- 
sonable man, he ought to be satisfied. 

Where one claims he is not satisfied, he cannot at the 
same time accept and retain the goods. 

But in cases where the element of persond taste and 
fan^ does not enter, he cannot assert breach where the 
performance is such that a reasonaUe man ought to be 
satisfied. If a reasonable man ought to be satisfied, as 
determined by the jury, the court will say that this par- 
ticular man is satisfied. This is true of all contracts 
whose performance involves mechanical execution, such 
as grading a dock, putting in a furnace, etc.^'" 
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Sec 132. OF THE PERFORMANCE THAT WILL 
NOT DISCHARGE AND THEREFORE CONSTITUTES 
BREACH. A perfonnance is oot even subitantul and in 
good faitli, or, if there ie no perfonnance, thia constitutes 
breach, unless — lat, — there is impossibilit; of performance in 
those cases where that will discharge, or unless 2nd.— there 
is acceptance of the incomplete performance in lieu of full 
performance, or, unless 3rd, — there is some other mode of 
discharge which excuses perforAiance. 

If the performance is not even substantial in the man- 
ner that has been discussed, then the party alleging per- 
formance must either admit breach, or ebe rely on some 
fact that discharges contract besides perfonnance, or else 
he must show, that although the perfonnance was de- 
fective, nevertheless it had been received and accepted 
as full performance. 

Sec. 133. EFFECT OF ACCEPTANCE OF PERFORM- 
ANCE WHICH DOES NOT FULFILL REQUIREMENTS 
OF TERMS. If defective or part performance is accepted, 
with knowledge of the breach, such acceptance, when volun- 
tary, nsuaUy operates to waive the breach, especiall; if the 
breach consists merely in not doing something provided for 
the other's benefit, hut not preventing substantial perform- 
ance. If the drcumstances show no intention to waive dam- 
ages in the acceptance of a part or delayed performance, 
then such damages may be recovered; but if acceptance is 
forced upon one, he may aver breach as an entire defense if 
sued on the contract Some courts, however, allow a rea- 
sonable compensation even in that case. 

Where there is a breach which one might insist upon 
but does not do so, and accepts performance notwith- 
standing the breach, this usually operates as a waiver 

Bays — 14 
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of the breach. Thus, suppose that one has a suit of 
clothes made which does not conform to the order, yet 
he nevertheless accepts it; this precludes him from in- 
sisting that the contract was broken. Or suppose that 
an employer continues in his employment a derk who 
does bis work in such an incompetent or negligent man- 
ner that he could have been discharged therefor ; this is 
a waiver of the breach and the clerk could collect the 
salary agreed upon. Or suppose that one having a house 
built is entitled to an architect's certificate before he ac- 
cepts, yet accepts without sudi certificate, he cannot aver 
that there has been any breach."* 

If at the time one accepts he does not know of the 
breach, he will not be considered as having waived it. 
Thus, if the employer was absent during the rendition 
of his clerk's incompetent and negligent service, and the 
breach was material, he mi^t have a good defense to a 
suit for the salary agreed upon. Or suppose he accepts 
goods which are not as warranted, yet uiis defect is not 
at the time of the acceptance discoverable upon ordinary 
inspection, as, for instance, where canned goods contain 
a deleterious substance that soon destroys them, or a 
piece of machinery will not do the work agreed upon, 
there is no waiver. 

Sometimes the circumstances practically force one to 
accept, as where a building not even in substantia com- 
pliance with the contract is put on one's land. In such 
case one may insist upon the breach unless the circum- 
stances show that he waived Jt.''^ 

Where there is a waiver of the breach, there may or 
may not also be a waiver of the ri^t to insist upon dam- 
ages. If one accepts under protest and in order to save 

174. Smith V. Aiker, 108 N. Y. ^. 
175- EldrMge v. Rowe, 7 lU. 71- 
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himself or the other party from greater damages, he 
does not necessarily waive his ri^t to have his dam- 
ages, although it midit be said tl^t he has waived the 
breach in the sense mat he did accept what was ofEered, 
Thus, if one orders ice from a distance and a poorer 
qtiality than that ordered is received, he may in order 
. to stop further waste or loss accept the ice, but have his 
damages. So where performance is delayed, one may 
still accept but have damages for the delay unless the 
circumstances show that he waived prompt performance. 
The same may be said of partial performance. 

Where one has no option but to accept, as in the case 
of the improvement of one's land, or the acceptance of 
services from one who afterwards breaks his contract, 
if there has been a performance whose benefit without 
compensation would amount to an unjust enrichment at 
another's expense, the courts often allow a reimburse- 
ment entirely independent of the terms of the contract. 
In such a case, one could not plead and assert his ex- 
press contract, bitt out of the justice of the matter, and 
on a quasi-contractual basis, compensation is allowed, 
if,i from the facts, justice demands it. However, there 
is a division of authority on this point. Thus, in an lUi- 
nws case where one was employed for a certain time 
and unjustifiably quit before that time, the court said 
he could have nothing.^^* 

Sec. 134. PERFORHAHCB, OS TENDER OP PER- 
FORMANCE, REQUIRED OF ONE PARTY BEFORE 
HE CAN REQUIRE PERFORMANCE BY THE OTHER. 
To substantiate an averment of breach one party must show 
that he has done all that the contract required falm to do be- 
fore he could require performance by the other, or that 1m 

176. Eldridge v. Rowe, 7 III. 71. 
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hu made a teader where the performances were to have been 
concurrent. 

Where one party is ailing breach by another, it is 
to be inquired whether he has himself progressed far 
enough in the performance of a contract to charge the 
other. ■ Thus, if one was bound by his contract of sale 
to deliver goods to a certain place, he could not charge 
the other with breach, so long as he had not delivered 
them at that place. In a great majority of cases one 
does not have to fully perform his contract before he 
can charge the other with non-performance. How far 
he must go depends on his undertaking by the terms of 
his agreement. Then if he does not go that far he has 
no right to charge the other party, but on the contrary 
has himself committed a breach. But where one was 
not to perform in whole or in part except as the other 
also performed, he need only tender performance. H 
one agrees to sell goods for cash, he need not deliver 
those goods in order to charge the other party; he need 
only lender them at the proper time and place. 

Tender of performance need not be kept good, except 
where it consists in payment of a debt. Thus, one who 
is to sell goods need only make tender when the time 
comes, and then his obligation is gone ; but it is other- 
wise with the payment of money ; a tender thereof does 
not discharge a debt, although it may stop the running of 
interest and accrual of damages. 

Sec 135. BPEACH OP ONE PART OF A SEVER- 
ABLE CONTRACT NOT A BREACH OF THE CON- 
TRACT. A severabk contract ia reaUy a number of inde- 
pendent contracta embraced in one agreement A breach of 
one of the parts thereto is not a breach of the other parts 
thereof becauie each is independent of the other. Bat if ■ 
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CMitract is enti^'e, a breacb of any part of it is a breach of all 
of it. It is often difficult to tell whether contracts are sever- 
able or entire. 

If A has contract No. i, and contract No. 2, with B, 
hia breach of No, i will not be a breach of No. 2. B 
cannot refuse to ^o cm with No. 2 because No. I was 
broken. Each is independent of the other. Now sup- 
pose that contract No. i and contract No. 2 were both 
made at one time and in the same transaction and, in- 
deed, both in the same paper. Then would the result 
be changed? It would depend on the intention of the 
parties, whether they were making one entire contract, 
or really several contracts in one agreement. This is 
often a very hard matter to say. The usual contract is 
of course entire. The question arises most frequently 
in installment contracts. Suppose one hundred tons of 
coal are to be delivered each month for twelve months ; 
is this really twelve several contracts, or one entire? If 
A fails to deliver the first installment, can B refuse to 
receive the other deliveries? It is well settled that the 
mere fact that a contract is performable in installments 
does not prevent it from being an entire contract. But 
aside from this, the courts differ as to rules to aj^ly 
and as to the application of rules of them.^'T 

Whether a contract is entire or severable rests (Hi the 
evident interdependence of the parts. If A agrees to 
build B three houses at a stated price for each house, 
and the three undertakings are independent, each of the 
others, there would be a severable contract. But if A 
were to agree to paint the walls of one house for a cer- 
tain price and the floor for another price and the ceiling 
for yet another, this would seem to be an entire contract, 
and a breach of any one of the undertakings would dis- 

177. See subject "Sales" in this series. 
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charge the contract. So the cuitract in respect to the 
three hotises could be made entire. This subject is very 
confusing and cannot be fuHy explained here. 

S«c 136. TO WHAT ONE OP SEVERAL CONTRACTS 
PERFORMANCE RELATES— APPLICATION OF PAY- 
MENTS. Where one makes a performance equally appli- 
cable to one of aeveral contracts be hu a right to direct its 
apidicatlon, but where he doea not direct it the other party 
hu a right to apply the performance to wfaicherer contract 
he deairea. 

The rule now under discussion relates chiefly to a 
payment made by one to another to whom he owes sev- 
eral debts. Suppose A owes B $500 and the debt is un- 
secured. He juso owes B $500, secured by chattel mort- 
gage. A pays B $100. Naturally B would much pre- 
fer to apply this to the unsecured debt. But if A in 
making the payment made no direction, B may apply it 
as he pleases. But A may direct the application. 

Sec 137. BREACH OF CONTRACT BY RENUNCIA- 
TION PRIOR TO TIME OF PERFORMANCE. If one 
announces definitely before time of performance that he will 
not perfonn, or vcduntarily does an act which makes it im- 
possible for him to perform, the other party may treat tbe 
contract as broken and sue at once. But this applies only to 
bilateral contracts. If one does not act upon this anticipatory 
breach, he keeps the contract open for the benefit of both 
parties, and the other party may change his mind and perfonn 
the contract 

One may break his contract by anticipation. He may 
do this by definitely announcing that he will not perform 
when the time comes, or by doing something which puts 
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it out of his power to perform. This eives the other 
party the right to sue at once.'^' But if this antidfratory 
breach is not acted upon, the party who declared his in- 
tention to break the agreement may change his mind and 
perform it. Or if anything occurs to discharge him of 
his performance, he can depend on that ground notwith- 
standing prior to that time he has said that he would 
not perform, when the other party did not prior to such 
cause of discharge accept and act upon the breach. The 
reasoning under this section does not apply to a unilateral 
contract. Thus, an announcement that one would not 
pay a note when due would give no immediate right of 
stut upon it. 

i;8. Hochster v. De La Tour, 2 EI. & Bl. 676 (Contract of 
emploTtnent to begin June i, 1852. May 11, 1853, defendant wrote 
he could not perform and suit was brotight at once. Plaintiff 
was allowed wnages). Kadish v. Youn^ loS Illinois Reports, 
17ft 
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CHAPTER 16. 

DISCHARGE OF CONTRACTS BY OTHER MEANS 
THAN PERFORMANCE OR BREACH. 

Sec 138. DISCHARGE BY IMPOSSIBILITY OF PER. 
FORUAHCE. If an event tranqiires rendering perform- 
ance imposaible this will discha^e the contract where it may 
be said to have been Hit mutual intent of the parties that the 
contractual obligation was not to endure if such event did 
transinre. 

Impossibility of performance will not always discharge 
a contract Very often one is held liable upon his con- 
tracts when it had become utterly impossible for him to 
perform. Yet, whenever the impossibility springs from 
the occurrence of an event which we must from the na- 
ture of the case look upon as having been in the minds 
of the parties as an event which should put an end to 
the contract, such event will discharge. Thus it comes 
down to a question of intention. We may say as a gen- 
eral rule that where the contract is to operate on a par- 
ticular subject-matter and that si^ject-matter is de- 
stroyed, the contract becomes impossiUe of performance 
in a way that will discharge any further hability upon 
it. Thus, if one were to deliver coal of a certain quan- 
tity out of his mine, the exhaustion of the mine would 
excuse him."* So where the contract calls for personal 
services, obviously the cwitinued existence and fit condi- 
tion of health of the party is amtemplated. Thus, A 

179. Walker v. Tucker, 70 lU. 537. 
216 



b, Google 



American Commercial Law. 217 

agrees to work for B for one year, and one month there- 
after A dies ; B cannot sue A's estate for breach of con- 
tract 

But in cases where there cannot be said to be this 
mutual intention there is no discharge, though there is 
as a matter of fact impossibility. Thus, if one's em- 
ployees strike or he cannot obtain necessary workmen, 
or secure the necessary funds, or material, these are mat- 
ters which will not discharge, unless it was so stipulated 
in the contract. And mere hardship is never impossi- 
bility.iw 

Sec 139. DISCHARGE BY ALTERATION OF WRIT- 
TEN INSTRUMENT. Where one of the partiM to a con- 
tract exprcBsed in a written instrument purposely alters it in 
a material part, this will diBcharge the other party of his lia- 
bility upon it 

Where an instrument is intentionally altered in any 
material part without the consent of the other party, 
this operates to relieve the other party of his liability 
upon the instrument. A material alteration is any altera- 
tion which changes any material or substantial part of 
the contract and changes its effect. 

The rule is the same whether the alteration was in- 
nocent or fraudulent, so far as the effect on the instru- 
ment is concerned. Yet it is held in many cases that if 
there was an alteration by one without any fraudulent 
intenticm he may sue the other for benefits received 
where there would have been a right to sue independ- 
ently of the written instrument, in sfnte of the altera- 
tion, for instance, where there is a debt. 

\Vhere an instrument is altered by some third party 
this cannot destroy the rights of the parties. 

180. Id. 
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Sec. 140, DISCHARGE BY NOVATION. Diichartc by 
novadon is dischirx« of a party to a cwttract by agreement 
of an the partiei whereby BOiiie other party niperscdea him, 
or diacharce of a proviikin In a contract by an asreement 
(flminatinK it or mperaeding it by another. 

There are two sorts of novati<m : novation of parties, 
and novation of tenns. The word "novation" signifies a 
chai^. It is generally used to describe those cases in 
which a person to a contract is t^ agreement super- 
seded by another who assumes his place therein ; or those 
cases in which a term in a contract becomes discharged 
]yy its elimination in favor of another one. 

Novation of parties signifies the ^reement of all 
concerned that one may be substituted for another. It 
differs from as^gnment materially. Assignment may be 
in many cases with or without the consent of the other 
party to the contract, and whether with or without con- 
sent it does not discharge the assignor of his liability for 
the payment of indebtedness if the assignee does not pay 
it. But novation assumes an agreement by all parties to 
the contract that another may be substituted for him and 
that he be let out entirely from then on. 

Sec 141. DISCHARGE BY HEKGER By merger la 
meant the cestation of one contract by its inclunon in a 
subaeqnent one, whether to the same ^ect or to another, 
which was meant to supenede it. 

If one is sued upon a contract or sues upon it him- 
self, he may claim, or the other side may claim, that 
while such a contract c«ice existed, it was merged into 
another made later, and meant to supersede it. This is 
a species of dischai^ by agreement. 
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Sec. 142. DISCHARGE BY AGREEMENT. The par- 
ties tnajr at any time before or during the petformance of die 
contract discharge it by agreement. 

What parties have agreed to do, they may of course 
thereafter agree not to do. If they mutually abandon 
the contract by agreeing; to giving up their undertaking, 
or put a, new one in its place, this will discharge the 
abandoned agreement. It has no longer any force. A 
written contract may be discharged by an oral agree- 
ment ; but by the old common law and even now in some 
states, a contract under seal could only be altered by 
agreement under seal,^*' although if the alteration were 
carried out as agreed upon the courts would not disturb 
it. The safest plan is to put any new agreement chang- 
ing an old agreement under seal also under seal.**^ 

Sec. 143. DISCHARGE IN BANKRUPTCY. Indebted- 
neaa arising out of contracts may be discharged in bank- 
ruptcy whether due or not 

The National Bankruptcy law provides that one may 
by conforming to its provisions and by surrendering his 
assets for the benefit of his creditors, discharge his in- 
debtedness which arises out of his contracts. Thus lia- 
bility on a note would be discharged whether the note 
were mature or not. 

One's executory contracts, as an agreement to per- 
form services, etc., are not dischargeable in bankruptcy. 

A new promise, made after the bankruptcy, to pay the 
debt, will revive it In some states this new promise 
must be in writing. See Bankruptcy in this series. 

i8i. Alschuler v. SchifF, 164 111. 298. 
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Sec 144. DISCHARGE BY STATUTE OF LIMITA- 
TIONS. The nriouB autes have »ututn providing that 
a debt cannot be aned upon after a certain length of time 
from its maturity. The period varies in different states. 
And in the same state is usually longer for written than for 
oral contracts. Making a new promise, or a part payment 
or a payment of interest revives dw debt and the statute be- 
gins to ran again as of that date. 

The statute of linutations may be ctmsidered at this 
pCMnt, although perhaps in strict theory it does not be- 
long here. For the statute of litnitations does not really 
operate tQ discharge a contract or indebtedness arising 
out of the contract or the breach thereof. It only creates 
a bar, so that the defendant can say, "What you claim 
in reference to the existence of a contract may be true, 
but you have waited too long to maintain your suit." 
The policy of this statute is to prevent the putting for- 
ward of stale claims as to which the evidence may have 
become lost by lapse of time. The law considers that 
if a man has a claim he ou^t to assert it in some reason- 
able time. 

If a payment is made after a statute runs, or after 
it has began to run, this stops the running and it will 
not be a bar until the full period after that payment. 
This refers to payment of the principal or interest. So 
a new promise operates in the same way to revive the 
debt. But usually sudi new promise is not valid unless 
in writing. 

If the statute is not pleaded in defense, the promise 
is enforceable. 
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CHAPTER 17. 

REMEDIES OF THE PARTIES. 

A. Action for Damages. 

Sec 145. IN GENERAL. Th« most usnal relief which one 
has agatnit another for breach of contract is an action for 
damages in a court of law. And wherever there ia a breach 
of contract, the other party not bdng in dtfanit himself, may 
maintain his action for damageB. 

Where a breach of contract occurs, the usual remedy 
and in most cases the only remedy, is by way of an ac- 
tion in the court for damages. And this action always 
arises in every case where there has been a breach by 
one party, not waived by the other party, and the other 
party is not in default himself. 

Sec. 146. KINDS OF DAMAGES IN CONTRACT 
CASES. Damages in contract cases may be referred to as 
nominal or actual. Nominal damages are given upon breach 
where no actual damages are proved. Actual damages are 
such damages as are actually sustained on accosnt of the 
breach. 

Where there is a breach of contract no actual dam- 
ages may residt. This is many times the case, A ver- 
dict for nominal damages would then be allowed and 
this would carry with it a right to have the costs of suit. 
Actual damages are such as really occiu-. 
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Sec. 147. RULE FOR COHFUTINQ DAHA0B8 IN 
CONTRACT CASES. Iliote actiua duiugea nuv be al- 
lowed which both partiet at the time of the contract must bt 
■nppoaed to have conteoqriaud at likely to remit from 
breach. Remote, coDtrngent and uncertain damafca cannot 
be proved. 

The actual damages sustained by one may not be al- 
lowed by the court. One may only have those damages 
which under the circumstances at the making of the 
contract must have been considered as likely to result 
if breach occurred. Thus, if one is under contract to 
erect a building, the purpcrae of the building, the use 
to which the builder knew the owner was to put it, 
whether it was to be used permanently or only tempo- 
rarily, as for a fair, would all go to affect the result. 
The delay in the erection of some buildings causes no 
damage ; the delay in the erection of others causes very 
much. 

In the same way the breach of contracts of sales of 
personal property or for services, would result differ- 
ently. Whatever both parties must be considered as hav- 
ing contemplated as damages will be allowed.'" This 
prevents the proof of remote damages. 

Damages must also be reasonably certain. One can- 
not merely speculate on what his damages would have 
been. He must have some reasonably certain proof. 

B. Bill for Specific Perfomumce. 

Sec. 148. GENERAL RULE. A UU for the ipedfic per 
formance will lie where (1) the court cooslders Uiat dam- 
ages would not be an adequate compensation, and (Z) iriiere 

183. Hadlej V, Baxendale, 9 Exch. 341, 
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the performance asked for is of snch tiKture that it could be 
enforced by the co)irt. 

The Court of Equity takes jurisdiction to enforce the 
specitic performance of contract where it regards dam- 
ages as the inadequate compensation, providing the per- 
formance sought couid be enforced, A Court of Equity 
will rot enforce the performance of a contract to work 
for another for a year, because it could not carry out 
its decree. It could not "stand over" the man and com- 
pel him to render the services. And even if it should 
try to do so it would be really sentencing the defendant to 
slavery. The kind of contracts whose performance a 
court will enforce are those contracts whose perform- 
ance calls for the execution of a deed, a mortgage, a 
lease, etc. But if damages are considered adequate, it 
will not enforce performance. We may consider various 
classes of contracts. 

Sec 149. CONTRACTS FOR THE SALE OF REAL 
ESTATE, OR AN INTEREST THEREIN. A court wUl 
enforce a fair contract for the sale of real estate or for a 
leaK or mortgage at the instance of either party, for it con- 
aidera damages inadequate compensation for the loss of a 
particular piece of lantL 

If A contracts to sell B a certain parcel of land, B can 
secure a decree for specific performance, that is to say, 
the court will compel A to execute a deed ; provided the 
contract on B's part was fair. This is on the theory that 
if B is confined to damages, his relief would be inade- 
quate as there is no other piece of land like this one con- 
tracted for which B could buy with his damages.^** 

184. Cud V. Rutter, i P. Wms. 570. 
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As the law gives the remedy to a buyer, so it gives to a 
seller. Either can have specific perfonnance. 

Where this remedy exists there would also be a right 
to sue for damages at one's election. 

Sec. 150. CONTRACTS FOR THE SALE OF PER- 
SONAL PROPERTY. A court will not usually enforce at 
the instance of either party a contract to Bell personal prop- 
erty, for it considers damages an adequate remedy; bat wbere 
the property has a peculiar or rare value, specific perform- 
ance will be decreed. 

If A sells B 1,000 buehels of wheat, B's damages for 
A's default will be an adequate remedy in the eyes of 
the law. The world is full of wheat, from which A's 
wheat cannot be identified, and therefore B may ma}ce 
himself whole. Or, if B's purpose was the profit he 
could have made, the judgment will be based upon that 
fact. 

If personal property has a very peculiar or rare value 
the court will decree a specific performance of a contract 
to sell it. Thus a contract to sell a painting of historic 
value would be enforced ; or corporate stock not to be 
had on the market, and which would have a peculiar value 
to the buyer.'*' 

Of coiu-se, if in a contract of sale of personal property, 
title has passed, the buyer could secure it by a writ of 
replevin. That would not be a specific enforcement of the 
contract, but only allowing the buyer to have what was 
his own under the contract that had alrrady been per- 
formed to the extent of conferring title. 

185. P. & F. Corbin v. Tracy, 34 Conn. 32s- 
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Sec 151. CONTRACTS FOR PERSONAL SERVICES. 
Contracts for peisooal seprices will never be specifically 
enforced. 

Whether damages are adequate or not, the result is the 
same in this class of agreements. The court has no ef- 
fective way to compel a man to perform personal services. 
It could not stand constant guard over him, seeing him 
perform. So the policy of the law would not permit it. 
The remedy for breach of contract for personal services 
is by way of action for damages. 

C. Bill for Injunction. 

Sec 152. WHEN THE COURT WILL ENJOIN 
BREACH OP CONTRACT. A court of equity wiU enjoin 
a threatened breach of contract when uicfa breach consists in 
doing something the part; has covenanted not to do, and 
tlKre Is no adequate remedy for sncb breach by way of 



If a party to a contract has ^greed as a part of such 
contract to refrain from entering into competition, or 
performing services, or making certain use of land, the 
Court will enjoin the breach, provided the breach would 
result in injury which damages could provide no com- 
pensation for.^®* 

Thus, if one agrees not to use his land for certain 
purposes and is about to break his covenant in that 
regard, a Court of Equity will protect the other party 
by affording relief by way of injunction. So if one in 
selling out a business agrees to restrain his competi- 
tion in a manner considered reasonable the court will 
enjoin him from breaking his contract. In such cases 

186. Phik. Ball Qub v. La Joie, 202 Pa. State 21a 
Bays— 15 
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dafnages would be so hard to estimate that a court 
will not confine a party to his action for damages. A 
covenant not to work for any one else than the other 
party to the contract will sometimes be protected by 
injunction. But in such cases it must appear that the 
party whose services are contracted for, was of such 
skill or reputation that he could not be replaced and 
therefore damages would be inadequate. For example, 
A, an actor of great skill and reputation, appears to B's 
theater nightly for eight weeks, and agrees not to appear 
elsewhere during that period.' The court will not grant 
a decree of specific performance, as we have seen, and 
B has no way he can compel A to appear at his theater. 
He is left to his action for damages. But he can secure 
an injunction ag&inst A amearing in any one's else 
theater, and this, perhaps, will have the incidental result 
of compelling A to perform at B's theater. 
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QUESTIONS AND PROBLEMS IN GENERAL 
SURVEY. 

CHAPTER 1. 

1. What w the two great brancbea o( political Uwl VfhAt ia 
mmlcipal Uw? 

2. Wbat !■ iQteniatloiiat law? Wbat two form* aoM It tkkeT 

3. What are the branches of mnDlcipBl law, a« bei«In emo- 
merated? 

CHAFTBR 2. 

i. Define coDBtltutloDal law ; what la a conatltnttonal govern- 

5. Wbat la meant by tbe pbiaae "unconatltatlonal law"l 

6. Wbat were the Arflclea o( Confederation) 

7. When waa tbe United Ststea ConsUtutlon adopt^l Oire 
date aod pnrpoae of the various amendmentB. 

8. Wbat waa decided in McCnlloch t. Marylandf 

9. Wbat la the fnnctlon ot a, state conatltntlDn ? 

10. Dettne admlnlatratlve law. 

11. A careleaal; throwa a brick from a high bailding into a 
pabllo street below. It llgbta near B, who Is thereby (rlghtened. Has 
A committed a crime? Haa he committed a tort I 

12. Deflne a crime. Name some Crimea. 
18. OeflDo a tort. Is an act wblob Is a I 

eilme? Name some torts. 

14. Wbat Is "adjective" law? 

CHAPTBB 8. 
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17. Wli«t are the "Dnlfonn laws"! Name lome of tham. 

18. Dellne tbe common law. 

IS. What ara the Judicial leportal 

20. State tbe mle of "stare decialB," and ibow tba part it ptayi 
in the development ol oar la*. 

CBAFTBB 4. 

ai. What are coorta? 

22. State tbe dlatlnctton between conrti of "law" and conrta of 
"equity." 

23. State the function of a court of review. 

24. Wbat 1b "service" ; an "appearance" ; a "declaration" ; a 
"plea"; a "bill of complaint"! 

25. In a trial oI a caate, who trleti tbe faettl the lawT Is tbla 
the mle in chancerj conrta? 

CHAPTER 6. 

S6. What are tbe cbist boards or commlsrions of the federal 
govrrtunent: 

2T. What is the parpoie of the Interstate Commerce Com- 



QUESTIONS AND PROBLEMS ON CONTRACTS. 

CHAPTHB 1. 

1. Dellne contract; is every agreemeut a coutractT WIiyT What 
ideas enter Into contract? 

S. What are the eaaentiat elements In contract? 

3. Deflne (a) formal contracts; (b) simple contraeta; la a 
written contract not under eeal a simple coutractl Dellne onlUteral 
contract ; bilateral contract. 

CHAPTBE 2. 
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8. Who are "mlnota"! 

T. A, aiiteen jt^ta of ase, makui a contiact with B for tbe 
purcbaae ol an automobile. B fails to perform. A tarn B. B'l de- 
ttnM \a that A !■ a minor. Wtu it prevail? 

S. Is a minor liable for bin neceagariPH? On wBat theory? 

9. A, a minor, contracted for a coarse of Gtenograpby. Awom- 
ins (1) that ibe took tbe course, could she be made to pa; tbe tui- 
tion tee? (2) Tbat she paid for tbe conrse In advance, but did not 
take It, could she recover the fee? (Uanldln v. B. S. Ji B. U., 60 So. 
(Qa.) 3S8.) 

10. "Tbe ]ur; found tbat at the request of the defendant, then an 
Infant, the plaintUt paid for him a board bill which be had pre- 
TiousI; contracted while attending achool." Can plaintiff recover? 
(Kilgor« V. RIcb, S3 M 205, 12 L. B. A. 86a.) 

11. A Is an Infant Be asks B to loan him tlDO, which B does. 
Afterwards A spends the money for necessaries and consunies them. 
B sues A and A pleads his minority as a bar. Is It a good defense? 
(Ellgore T. Rich, tupra; 1S4 IlL Ap. S09.) 

12. Are tbe following articles necessary for a minor : 

(a) a horse (Rainwater v. Durham, ID Am. Dec. 637; Bart t. 
Prater, 1 lur. 623) ; 

(b) ft watch (Peter* v. Bleming, 6 M. A W. 42) ; 

<c) jewelry (Ryder v. Wombell, L. R. 3 Bzcb. 90 ; Leflls v. Sugg, 
IB Ark. 1S7) ; 

Id) a college education (MIddlebury CoL v. Chandler, 16 Vt. 
088); 

(e) 

(f) 
98): , 

(g) dub dues In social clnb (or millionaire's son ; 

(b) automobile for mllllonalre'a son ; 

(1) attorney'* fees for female minor to proaecute breach of 
promlM suit (Munson v. Washband, 31 Conn. 303) ; 

(]) bicycle for boy at work, used to go and come from place of 
occupation ; 

(k) automobile for minor for use as "]ltney bus" to earn his liv- 
ing (Lein T. Centaur Motor Co., 191 la Ap. G09). 

13. A is living at boine, his father providing him with board, 
lodging and clothing. He needs an overcoat for the winter, and with- 
out consulting his father buys one from M, a merchant, on crealt. 
On hi* way home he leaves the coat in a car and never recovers It. 
Tbe aon. being sued, pleads Infancy. Is It a good defense? Could th* 
father have been held in this case? 
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14. F niM to recover purchase price of mntomobtle l»OD<bt 
hj blm from O wbtle be was ft minor. After becMnlni of ace be 
ueed tbe car ienral moathi. Can be lecorerT (Frte4l r. Orerlaid 
Motor Co., 202 la Ap. 308.) 

IG. A. a minor, entered Into • contract to pnrdiaw real eatata 
on iDitallmeDta. After becoming of age be psji two meDthlr Install- 
menta. Can be reidndt (Rolin r. Btrandberc, 212 III. Ap. 327.) 

le. Wbat capacity to contract did a married woman bare at 
common UwT Wbat li tbe rule now? 

IT. Plalntur aold and deeded bis land to defendant ; now, abortly 
afterward*, brings anlt to rescind the trBnHetl<», tendtring back the 
porebaM price and alleglni tbit at tbe time of the baiyain, he wag 
■0 dnmk aa to be wbolly incapable ot tntnaactlns boelBeie and of 
knawloff the nature of the tnatrainenta ai(ned br Ubl He alleses 
DO fraud, procurement or nnfair BdTantacc by tbe other party. Sbonid 
be have ren:lalon? (Coody t. Coody, SS Okla. Tl». 136 Pac. TS4, 
L. & A. 1916 B. 4es ; Martin *. Harah, 231 111. 3M, 83 N. SL ISd, 
18, I^ B. A. H. 8. 1000,) 

CHAPTBB 8. 

15. What la meant by phrase "meetlnc of the minda"? Define 
oCeror, offeree. 

19. A advertised an offer In the newapapers oRerinf a certain aum 
of money to any one who would Inrnlah biH certain Information. 
B not knowlns of A'a propasltlan, tDmlabea A tbe inlonaatlon. Can he 
recover tbe reward I 

10. Plaintiff brings anlt agalnat tbe X corporation for (SOO, and 
ahows that tbe Directors passed a resolution voting to pay a reward 
of $900 to any one who woold famish certain information; that he, 
being a Janitor of the bnlldtng where tbe meeting waa held over- 
heard the vote, and atterwarda and within 24 honra aapplied tbe in- 
tormatlon to the PrcBldent ot the Company. Is this statement aolB- 
dent to make a caaeT Why? (Bears v. Kings County El. Co., 9 
L. B. A. IMsHs.) IIT.) 

51. An suction is advertised. At tbe hour and place B attends, 
eipendlDg the sam ot tlOO tn order to be presrat. Tbe suctloneer at 
tbe boor and place announces tbst no suction will be held, aa nego- 
tjatlona are in progress for a private sale. B oblects and demands 
that tbe auction be held. Tbe auctioneer reluaee. B sue* tbe principal 
for flOO. Can be recover? 

52. A mail order bouae aenda out catalognee. B, a retdpieut, 
malls in an order based upon the catalogue. Tbe bonse tefnses to 
in the order. Has B got a case against the booset WhyT 
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!S. The X CtODSMij wrltn to Its enatomeri a circular letUr •■ 

"Tbe IncreBsed c«at of ra<r materials compeli at to advance tbe 
price of M. L. Oil to 46c per gallon, effecttve December let, (. o. b. 
Deacett gblpplng point. Tbit price we cannot Euarantee for any dellDlte 
period nnlcBB tbe cansumer antldpatea bis wanta and protects blniMU 
b; «. contract wblcb we will accept before December lit at tbe price ot 
4Sc per callan, subject to a dlsconnt of 2% ten days for casb." 

H, to whom tbls letter Is sent, orders tO barrels on the same day 
he receives tbe letter. The X Company write him they cannot honor 
his order (kItUik no teaaons). M maintains that he has a contra^ 
What do yon think? 

34. Qlve Ulustratlona of olfere tbat may be contained In ctr- 
cular letters ; In catalognes. 

25. A writes B a letter offering to sell B Ove carloads ot Inm- 
ber according to terms stated — giving B Qve days to accept. B re- 
plies wltbia tbe Ave days agreeing to take tbe lumber on the temiB 
proposed, but adding that It mnst be "surface two sides and center 
matchrd." A. still within the Ave days responds tbat It cannot ramlab 
lumber of this deBcripUon. B, still within the fl*e days, then writes 
tbat be will accept the otTec contained In the first letter from A to B, 
Is there a contract? Why? (Shaw v. Ingram Day Lumber Co., 1S2 
Ey. 32», 153 a. W. 431. L. R. A. 1»1S D. 145.) 

26. A has 1.000 bnehels of grain In a granary. He offers B 
SOO bushels ot grain of the same description. Tbe granary is destroyed 
by Are before B accepts. A t^lalms that this relieves bim from tnl- 
nillng his contract. la the contention correct? 

2T. Can one revoke an offer which he has promised to keep 
open? Why! 

28, How long will an offer remain open If not withdrawn? 
26. When may an offer be accepted by an act? 

50. A mailed an otter to B, with a request for a reply by wire: 
he sent an offer to C, asking for a reply by retnni mall. He mailed an 
offer to D and B, saying nothing as to mode of communication. B re- 
plied by mall : C replied by wire ; □ replied by wire, and E replied 
by malL each one purporting to accept tbe respective offers. Were the 
eontcacta made In any of the above cases? If bo, when? In yonr 
answer assume (1) that A actually received In due course the «av- 
enl answers; and (2) that the repllea did hot actoally reach A owing 
to tiie negligence of the postofflce or telegraph company, 

51, A telegraphed an offer to B, reqnesting acceptance by wire. 
B telegraphed bis acceptance at once. One boar later B telegraphed 
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CHAPTER 4. 

32. A Bbtned a paper irlthont leBdinj; it upon B'a BHnraoca 
that It was an iDsurance pspeF. It wa« in fact a guaran^ of credit. 
A 1b Bued b; B upoa tbs paper and tbe Jnry Ond (1) Ihat A did doI 
know the oatuFe ot the paper he was atgnlos ; (S) that hie 
tloD waa caused by B'a fraudulent statements; (3) that A 
IlKent In aot ceading the paper. Has A a defeli>«? (Carlisle ft Cum- 
berlacd Backing Co. v. BregE, (1911) 1 E. B. 469.) 

33. P while riding a tilc;cle was Injured br a colllBion with D'S 
antomoblle. He was aaauied b; bla own pbjslclan and the physician 
for P that bia Injuries were slight and conaiated of ■ few BuperQclal 
DilarleB. With that belief in the minds ot both partte* he execated 
the following release: 

"For and In consideration ot }TS to me In hand paid by D, the 
Neeipt whereof iB hereby acknowledged, I hereby remise, release and 
forever discharge the said D ot and from all manner ot actions, sulta, 
damages, claims and demands whatBoever, in law or equity, against the 
■Bid D arising oat ot an antomoblle collision occurring Sept. I, 191S. I 
ever had or now have or hereafter can or may have for, npon or by 
reason of any matter, cause or thing whatsoever, from the beginning 
of the world to the date ot these presents." (Signed by P.) Aa a 
matter of (act P's hip was broken In the accident. He brings suit to 
Bet aside the release. Can he prevail? (Hclsaac t. UcMnrray, L. B. 
A 1916 B. 769 N. H.) 

34. A and B were stockbolders In a bank. According to th« 
Iwoks ot the bank It had an unimpaired capital and a Bnrplna and 
the book valne of its shates was tl36. As a matter of fact Its cap- 
ital stock had been Impaired by the dishonesty of its employees and 
its stock was actually worUi $60 per share, although nobody knew 
this except the dIaboneBt employeea. A seld 10 shares to B tor 
(1,360. B now seeks to aet aside the tranaacUcm on the ground of a 
mutual mistake. What is yonr opinion! (CosteUo T. Sykes. 172 
N. W. 907, 6 A. L. B. 260 (Minn.).) 

86. A, Id an attempt to sell a second-hand autonobUe to B, 
stated that Iti tires were good tor 10,000 miles. They rery sborOy 
wore out. Is A liable to B for frand? (Woods t. Nicholas, 62 Ean. 
2S8, 110 Pac. 862.) 

86. A, selling land located in Alabama, called npon B in De- 
troit, and stated that the land he bad to sell was good acricultnra] 
land, high and dry, without mire, awamp or boggy porUons. B pur- 
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chsMd tbe land. He (oaad the eontrar; to be trae aDd idbb i. 
A coDteDds that bit ttaemeDta were dealer'a talk. How ibonld tbe 
court decIdeT (Baener t. McKenile. 166 Hlcb. 2T. IM N. W. 69.) 

37. DefcDdaot connected a aewer from his building to a pit In tbe 
rear. He tbea corered tbe pit with cU; and bnllt a resldeoce over 
it, the pit being Inll of aewage op to about a foot below tbe level of 
tbe celiac, and aold the residence to plalntUt. telling bim nothing about 
the pit or sewer pipe, and plalntilt could not get tenants to remain 
In tbe bouse owing to the odor. Flalntilf snas tor damages. RecoTerT 
(Welkel T. Sterna, 142 Kj. IH3, 1S4 8. W. 908, S4 L. R. A. N. 8. 
1036.) 

38. Wben may silence aoionnt to fraud? 

39. DeQne dnresg. What i« duieBs per minas! dncew bj Im- 
prisonment? dnreM of person? dnreaa of property? What was tbe 
ancient teat of duress? What Is tbe test now? 

40. A was accused of embeizleinent from B. B threatened A 
wltb criminal prosecution onlesa be wonid make reBtltntlon, A hav- 
ing no money took B to A'a alater C. who being made acquainted by A 
and B with tbe tbreat, eiecuted her note for (1,000 In conalderatlon 
that 8 would not proaecnte. She now defends on tbe grounds of 
duress. Dlscnsa. (Kronmeyer t. Buck, £SS III. 68B.) 

41. In tbe same case A deeds bis property to B under tbe same 
threat In order to make up the balance of B's claim. Assuming (1) 
that A reall)' Is in default to B and (2) that A ia not In default to B, 
would you regard as to elthec assumption a snit by A to set aalda tbe 
deed aa well or ill-fonuded? (Kronmeyer *. Buck, tupra.) 

42. Suppose In tbe same case A la guilty, and Instaad of giving 
a deed gives bis note and that a suit ia brought to enforce It Haa he 
a defense? 

48. Wbat is undue Influence! Wben will it be preaauedl When 
praraned wbat must tbe other party do to remove tbe preanmptlonl 

CHAPTBB S. 

44. Deflne consideration. Can there be a contract without itl 

45. On Oct 27, ISBS, the plalntur aent tbe detaodant tbla letter : 
"Dear Sit : We offer to deliver to your works, dnrlng six montha 

from Nov. 1, 1BB8, the following materUIs at tlie prlcsa atated : 

Bar iron, fl.20 fiat delivered by car, $1.26 by wagon. (Hare fol- 
low other Ituna and pricea.) 

Tours truly, 

B. C. BowBS, Sac'y. 

Thb K. C. B<ut li Not Oohpaht, 

By R. C. Howia, Sec'y." 
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Dtrendint aii««*red tbli letter statlag tbst he "accepted tbe 
offer" ind orderins two care. Can either partj be beld to tbUt 
proposition? (Cold Blast Transp. Co. t. E. C. Bolt A Nut Co.. 114 Fed. 
77, 67 U R. A. 898.) j 

46. PlaiDtltt, manufacturer of a <«rtala cigar, offered to aell Id 
future to defeaiant, a cigar dealer, as many of lucb braod u be 
mlKbt desire for his wants, and to contintie to do so durlns tbe life 
of tbe brand, as long ai defendant cared to sell them. Defendant ac- 
cepted tbls proposition. Is tbere a contract? (A. Bantaclla A Co. v. 
Otto P. Lange Co., 155 Fed. 716.) 

47. Tbe Mlnnesof* Lumber Co. agreed to buy and the White- 
breast Coal Co. to sell to the former "its requirements of antbraclte 
coal" tor seaaoD between August 0. 19Se, and January 1. 1S9T (terma, 
prlcea. description «f coal and otber material terms given). Is tbere 
s cfuitract? (Minnesota Lumber Co. v. Whitebreaat Coal Co., 160 
IIL 8S.) 

48. "Tbe plaintiff states that sbe paid ovt money for tbe educa- 
tion at college of her bdd J. A. Gooch, withoot any contract or un- 
derstanding that he would repay her. Tears utterwarda In considcni. 
tloQ of money trbicb sbe bad so paid, be voluntarily gave her this 
note. That Is really tbe coueideratlon. Is tbat blndlDg to make tiie 
note enforceable?" Wbat Is yonr answer? Why! (Gooch v, Allen, 
S7 L, R. A. N. a 930 (W. Ta.).) 

40. Plaintiff alleges that ber busband was cmel to ber and was 
so addicted to Into^ilcatlng liquors tbat sbe left bim, tbat defendant. 
ber step-son, reynested her to return to ber husband. promlalDg ber 
tbat If sbe did so and lived wltb ber bnsband tbe rest of his life or ber 
life, be would snpport ber for tbe rest of ber lite ; tbat la consldem- 
tion tbereof, she accepted and returned bnt tbat defendant repudiates 
the agreement. Defendant claims tbat his promise la unenforceable 
becBQse of no benefit to him and becaase of Its uncertainty, and be- 
canse tbe wife only performed her duty. Is he right? DIscusb all 
defenses. (Mack t. Hack. 67 Nebr, 619, 31 L. R. A. N. S. 441; 
Farker v. Rnssell. 13S Mass. T4.) 

SO. A was discharged In bankruptcy. He afterwards wrote a 
letter to « creditor saying : "You will be paid erecy dollar of It" 
The creditor sues. A pleads tbe dlacbarge. Is it a good defense? 
(Harrington v. Dayitt, 220 N. T. 1B2, 110 N. H. 476, 1 A. L, H. 1700.) 

Bl. A reward Is offered tor tbe capture of as accused person. 
Tbe Bberlff of the county captures blm. is he entitled to the reward! 

02. A contracts to assign a patent to a certain corporation tor a. 
coBBlderaHon wktcb ts paid blm. He falls and refuses to aaslgn tbe 
patent. Tbe dtSEctors offer him Sl.OOO more to make the assignment 
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H« doee so ■islgn and now nieB tor the tl.OOO. Hai the C0Ti>oraaoli 
any defenieT 

S3. PI. Bold and dellTered to defendant goodi to amount of 
S80.03. Defendant ondet-took to tetnm a part of the soods sold o( 
the Talue of (50.02. PL disputed ttie right to do bo, and Tetnsed to 
receive the Eoodi from tb« teamster. While matters irere in this con- 
dition the defendant sent plalntllT a check for (30.01, which waa 
admittedly due, staUng that It wbb In full settlement ot the accoont. 
PlalntUr cashed the check, notified defendant it had done ao, and 
bronght suit (or the balance claimed by It Defendant clalme there 
hai been a settlement. Hav should court hold! (Wblttaker CbalD 
Tread Co. T. Standard Auto Supply Co., 210 Maae. 204. 103 N. B. 
699, SI li. B. A. N. S. 315. Contra: Chicago, M. B. Co. v, Clark, 
118 V. B. 8B8. Bee notes, 61 L. a A, N, 8. 816, and 11 L, E. A. 
N, 8. 1022.) 

M. A's automobile strikes B. A clalmB the accident to have 
been anavoldable. B threatens suit. A offers fSOO in settlement. 
B accepts. B afterwards repudiates the settlement, refaiei to take 
the fSOO and sues for fl,00O. A offers no evidence except the settle- 
ment. Is It a good defense? 

66. What Is a composlUon with creditors! Is It blading! 

90. A threatens »ult against B for price of a ring sold by A 
to B. C tells A that he will pay him ttie price of the ring II A will 
forbear suit against B. A Huea C on this promise. Sas he got k 
good case! 

CHAPTEB 8. 

57. The W. B. Ii T. Wks. nas engaged In making and selling 
borrestlng machines. It sold everything pertaining to the buslnesa 
to H. Mfg. Co,, agreeing "not again to go Into the manufacture ot 
harvesting machines" anywhere In the United States. Tbe seller had 
a national and tntematlonal good will In Its hnHlness. It now hegina 
the mannfacture of such machines contrary to this agreement. The 
buyer seeks to restrain it. Will tbe conrt Issne an Injunction T 

58. What Is a monopoly! 

e9. J went Into tbe employ ot F, the owner of an Express Com- 
pany, and signed tbe following agreement; 

"t do hereby agree In consideration of my employment by the 
express company, that I will Bssame all risks ot accident or injury 
which I shall meet vlth or sustain In the course of such employment 
whether occaeloned by the negligence of said company or any of Ita 

members, offlcen. agents or employeet." J subsequently baeame tn- 
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luir* bT reiaon of P'a nasUgence and brlngi mlt la the iboT« 
asnunsDt a good d«f«i>«e? (JohnetoB v. Farso, 1B4 N. Z. 879, 7 L. R. 
A. N. S. SST.) 

60. Tbe I. C. B. Co. leaied to C, a grain elevator, tb« lease 
BtlpnIatlDe tbat "tbe riika of all Ion, lojurr end damage bj Are, 
hotTCTer canaed. and whether or not canted by the neglitetice of tbe 
leaaoT, Ita agents ac serranta, are hereby aanuned by tbe leieee." 
Fire canaed deatractton of tbe premUeai originating aa C allege* from 
the negligence of tbe B. Co.'a aerranta. C brioga lult la the pro- 
Tialon a defenael (Cbeckley t. I. C. R. Co., 267 111. 491, 44 U B. A. 
N. S. J127.) 

61. Define nanry. Is It a crime to charge uauryT Can nanry 
paid be recovered? What la tbe penalty of cbarglng nsnryT 

SS. A borrowB money from B at nmrlona rates. A repaya In- 
terest from time to time nntll he ha* repaid more than the prlndpaL 
B eoes. A pleads usury. B claims tbat be Is only suing tor tbe prin- 
cipal which be is entitled to under tbe statute, conceding tbe vsnry, 
that the payments have all been of Interest, and that a* osory paid 
oannot be recovered, be is entitled to the principal. How ihoi^ the 
court bold! 

63. A desires to borrow 11,000 from B for one year. B glvei 
bim taso, and takes bie note for «1,000 payable in one year. Tbe 
note also provides tbat If tbe |l,OO0 Is not paid when it is doe it 
sball bear interest after maturity at the rate of seven per cent. One 
year after the note becomes due, B brings suit A claims that the 
note Is usnrlona. What la tbe aum B can collect on tbla note nnder 
tbe laws o( Illinois which makes a charge of over seven per cent usnryl 
(Bee tor citation of cases Santord v. Lundqnist. 18 Ii. B. A. N. B. 
(Nebr.) 683.) 

ft*. M, a farmer, placed au order for 2,000 barrels of pork tor 
September delivery, with C, a broker. A statute of the State forbade 
pretended purchases of poik where receipt sod delivery Is not Intended. 
M paid 1400 ^ margins and tbe pock was aold out at a profit. C re- 
fuses to account. H brings suit Assuming tbat the court finds that 
no receipts or deliveries were intended, can M bave relletl (Carey 
V. Myert, B2 Kan. 403, L. R. A. 1916 B. lOse.) 

60. The consul general ot Turkey made a contract with a man- 
nfacturer ot firearms, by which tbe codsqI general for a certain com- 
mission agreed to effect through bla iofluence with the representatives 
of the government, sales ot the arms mannfactnrad by tbe concern 
with which be contracted. Is the contract valldl «>w»nyan v. 
Winchester Repeatlog Arms Co.. lOS U. 8. 261.) 

66. It ■ contract made on Sunday validl 
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ST. A. pawnbroker don bDeineas wittaont «. Ilceiue. B lesrea a 
dtamoDd witb blm and obtaiuB flOO as a loan tbereon. Matt B par 
tb« principal and Intereat or either In order to obtain back rlngV 
(LeTlnsoQ T. Boaa, 150 Cal. 165, 12 L. B. A. N. S. STS.) 

68. A statute of the State o( Eansaa prohibited pool selling and 
book tnafeliig In that state. Kansas City, Kas., passed an nnconitltD- 
tlonal ORllnance licensing sucb forbidden baalnees to an; person pari&B 
<5,000 a jear. L paid $5,000 and recelTed a license. He ontflttei a 
place at considerable expense and opened It for business. On tbe aac- 
ond da; after opening up, tbe dt; antborltles closed htm op. Be 
snes to recover tbe (5,000. Can be recoTPTl (Lev; i. Kansaa Cl^, 
JOS Fed. 524, S2 L. It. A. N. B. 862.) 

S9. A sells goods to B knowing that B Intends tbetr nsa In an 
immoral and lllegsl bnilneaa. Can A maintain a salt for the prlcet 
(Loose T. Larsen, 101 Pac. (Ner.) Bli, L. B. A. ISIT B. 1166.) 

TO. Plalntm sold to defendant a qaantlt; of candles and sllTer- 
ware, pnttlng tbe cand; in packages labelled prize cand; packages. In 
Mme of whlcb thece were tickets, with tbe name of an ariicle of ail- 
verwan on them. The defendant's Intent was to sell for more than 
the package* were tbeniBelves worth, the ba;er to take his chance on 
getting a priie, and plaintiff knew this. Sacb a sale was contrary to 
tbe lottery law. Plalntm snes for the price. Detense, illegality. 
How shonld tbe court hold? (HuU v. Bogglea. 56 N. Y. 424.) 

Tl. Wbera one baa lost money In gambling, may he recover Itl 
On what theory t 

CHAPTBB T. 

72. Define "seaL" Is consideration nececinry Id a seaM con- 
traetT What legislation baa there been an to prlTate aealst 

TS. What was tbe mle aa to tbe abrogation or modlBcation of a 
contract under seal by an agreement not under seal? 

74. When was tbe Bncllsb Statute of Praods enacted 1 What 
two sections related to eontiactai What waa the pnrpoa* of the 
■tatnte of frauds t 

75. N, operating hia automobile, ran orer D, and took her In an 
nncoDsdoDS condition to L. V. Hospital, at wboae oral regueit she 
was cared lot. Bills wen sent to N. He refused to pay and aolt U 
started agalnit him. Be pleads tbe statute of frauds. Ta It a good 
defenset (Lake View EToapltal r. Nicholson, 202 IlL Ap. 20S.) 

76. All executor promiaei to pay a legacy which legatee could 
not otberwlaa get on account of Insufflctency of tbe personal eatate. 
If legatee will not contest tbe will, Oie executor having an Interest 
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In hlTlHK the win itBDd. In a salt to enforce tbe promise the aiecutui 
plE«da statute of frands. Is tbe defense good? IMackln t, Dwyer. 
ZOB MasB. 472, 61 N. E. 883.1 

TT. A owning a sbale pit and a brick ;ard, orall; agrees with B 
to deliver big entice output of brick (or one year to B. A afterwards 
refuses to perform and being aued claims tbat the statate of (rands Is 
a good defense. Discuss tbe defense under tlie lourtLi and under tiie 



T8. A oral]; guaranteed tbe condition of a roof for five yearn. 
B sues A on thla guaranty. Statute of frauds I9 plead. Is it a good 
defense? (Philip Carey Mfg. Co. v. So. Constmctlon Co., 2 Ala. Ap. 
283, 56 Bo. 748.> 

TB. In what ways may the seventeenth section of tbe statute of 
frauds be satlsfledT Does It differ (rom the (ourtb section In tbat 

SO. Must both parties alga the memorandum T May an agent 
sign? Must tbe agent's autborltir be In writing? Is an asBumed name 
a good sUtnatnrel Must the signature be subscribed? 
' SI. A orders a set of teeth from a dentist He refuses to take 
tbe teeth and defends on tbe ground there la do compliance with tbe 
statute of frauds. Is the defense good? 

82. "The defendant admlta In hla answer the execution' of the 
subscription contract, and tbat be bad not paid tbe amount of his 
■ubscriptlon (or tbe reason that he had an oral contract with the 
promoter whereby tbe promoter would rc'sell his subacrlptlon tor the 
amount for which be bad subscribed and that his liability would 
thereby cease." Is this a good defense? (Huster t. Newkirk Cream- 
ery Ji Ice Co., HI Pac. 7B0 (Okla.).) 

83. A applies (or fire insurance npnn the house and outbuild- 
ing upon hla farm. Tbe Insurance agent comes oat and looks tbe 
place OTcr and decides to write the Ineurance. By mistake be mis- 
described tbe land. A Qre later occurs and A desires to bring suit 
Can tbe courts give htm any relief? (French v. State Farmers Hall 
Insurance Co.. 29 N. Dak. 426; L. B. A. 1615 D. 796.) 

84. A ships goods witb the M. B. R. Co. A bUI of lading Is 
lamed dtacribing goo4a, termination, ratea, etc. A desires to sbow 
that anotber termination than tbat stated was orally agreed upon, 
and that twice as many goods were received as stated In the contract. 
Assuming tbat tbe evidence la pertinent to tbe issues, should be be 
allowed to do either? 

8C. A entered Into B'a employ and undertook, for contingent feea, 
to detect larceny and embesslement among the other employees. The 
contract on Its face does not sbow this. Tbe court In deciding such 
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■creement to be lll«gal. is met wltb the objection that tkia proof 
would Tar; tbe terms ol a -written coottact. Can thia be abovn? 
(43 L. It. A. N, S. 847.) 

86. Give ID Illustration of a contract "implied in (act" ; • con- 
tract "Implied Id law." Explain the difference. 

CHAPTBB 8. 



CHAPTBB e. 

Wbat is the meaning or tbe pbraae "Ume ia of tlie eMence'' 
itcact? 
BO. Ii time tbe eaience of a contract In a conrt of equity T 

CHAPTBB 10. 

91. On September 10, 1006, tbe Parker-WasbinKton Company 
• • • entered Into a contnct bj wblcb It agitcd to coDitmct for 
tbR city of Cblcaso the foundatlona of a boiler room, anilllary bnild- 
In^s and cblmney of a pnmplns itatlon at One Uondredtb Street and 
Stewart Avenne, in tbe city of Cblcago. and to complete the aarae 
by Dci-ember S3, 1909. The warii vaa not completed until March 0, 
1910, seventy-three days after tbe date Oxed tor its completion. The 
contract contained tbe foilowlns proTlslon : "It Is distinctly ander- 
Btood and agreed by the parties hereto that tbe work to be performed 
hereunder aball be completed within the time herelnabOTe Died for its 
completion, loasmncfa as failure to complete tbe same witbln tbe 
time herein Sxed will work an injary to the city of CblcaKo, and as 
damages arlBlng from sncb lallure cannot be calculated with any 
degree o( certainty, tt Is bereby agreed that If socb work li not tally 
completed within the time dxed herein there shall be deducted from 
tbe contract price Hud retained by aald city, as its agcertalaed and 
liquidated damages, the sum o( titty dollars (fBO) tar eacb and every 
day passing after tbe date died (or tbe completion, until saM work is 
faUy completed as specifled." WbeB the work was completed tbe de- 
fendant tn error retained the stipulated sam of too a day tor tbe 
■erenty-three days a> liqnldated damage* and tbe remainder ot tbe 
contract price was paid. Tbe plalntm in error brought salt In the 
mnnlclpal oourt of Chicago tor tbe sum as so retained and also (or a 
balasoB doe on anotber contract. Was tbe dty JnstUled in wItbhoMIng 
B^S— 16 
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thlt iDm of (50 per day? (The Psrker-Wdihlngton Co. w. ChlMgo. 
267 IIL laa.) 

92. Snlt to ncover <2.500 depoilted paniunt to tenni of a leue 
of a theatre bnlldins trom Msrcb 11, 1912, to Febrtutl? 26. 1917, Kt 
a rentftl of $3S0 per montb. Defanit In parment of rent for part of 
No*embei and all of December, 1912, and nilt brought by the leuor 
for posaeorioD after slTtng Ave days' notice ot termlnatloll by leasol 
for Don-paymeDt of cent and Judgment far poHseMlon In faror of land- 
lord; olM Judgment aealnat landlord for tbe 12^(00 leaa acaonnt ol 
rent 4xu> him for the montbs mentioned. Appeal. "Section 11 of the 
leaie • • • provided tbat aald anm waa 'to be held by party of 
the Orst part as lecuTlty for tbe faithful perfomuiDoe by tha party 
of the aeeond part ot the coveoanta and agreemeilta t • • which 
said nm • • • gfaall be applied by said pftrty of th« flrat part 
SB rental ceaenred — for tlie said premlsea for «ach of Qm laat 7I/T 
montbt of the term. * • • "By aectlon 12 It waa further ctrn- 
nsnt*d and agreed tbat In the event that the Indenture ot Uaae to 
wbldi this rider Is attached ibsU be terminated by reason of a breach 
by party ot the second part • • • then • • • tbt party of 
the lint part may, at hla opUod, retain as and for tan liquidated 
damages the said mm of $2,600 • ■ ■ and thereafter tbe party 
of the second part ahall have no further right, claim or Interest in and 
to the tald S2,C00 or any part thereof." Shall the upper court sus- 
talD th« Judgment of the lower court? (Advance AmnsemHit Co. v. 
Tranke, 268 III 0T9.) 

98. A made a contract with B to convey several distinct tracts 
ot land: on failure to convey any tract, damages to be (10,000. 
Mould the court enforce this provtalon? (Watts v. Sheppard, 2 Ala. 
<2S.) 

CHAPTER II. 

94. State the general rule as to the operatloi 
CHAPTER 12. 



CHAPTER 13. 

94. Define aaiignment. 

9T. B Agreed to supply K, a cake manufacturer, all the eggs 
required In K'e buBlnesa foe one yesr, K agrvelng not to buy rtse- 
where during that period. Statement* of account were ts be ren- 
dered every toaiteen days, B to draw tor the asionnt at two months 
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from datK of deliTerj. E thereafter pnrebased another compan;. and 
K. then tranaterred the old and new bnelneBB to a new compan; called 
(ieocee Kemp, Limited, al'wbose 20,000 abaceB be held all but aeien. 
When B h?ard of this amalgamation be refused to snpplr the esSH to 
the new company and claimed that his contract vas at an na^ 
K anes, claiming breach. Can K recover! (Kemp v. Bae);aelman 
(1606), 2 K. B, (Bng.) Q04, 2 Brltiah Bullng Cases 43a.) 

88. A, an employee of B, la accustomed to receive his aalary 
from B at the end of every month. On tbe first of July be aaliB B 
to advance him his July salary, whtcb B does. On July SO A goe« 
to tbe oDIce of C, a money lender, and borrows a sum of money from 
him, Bsalgning his July salary (which Is not known to C to he paid) 
aa security therefor. On August Orat A is rightfully discharged by B. 
' On August 31st, A, not having worked during tne month, goes to D, 
another money lender, and puriiorta to assign bla August sslary. 
which he represents to be earned and unpaid. C and D having given 
notice, and being refused payment, begin suit against B. Can either 

9S. A employed by B assigned bis right to money due from B. 
In a suit by the BBslgDe^ B sat up that A, before the assignmeut, 
was liable for a fallnre to folflll his contract to sell at the highest 
market price. C, the assignee, knew nothing of this deteiiM at the 
time be accepted tbe aSBignment and he paid A the foil face value of 
the money due from B. Is the defense good against C? (Mackenzie 
v. nodgkln, 126 Cal. SSI.) 

100. Is a check an assignment of the fond In tbe bank! 

CHAPTER 14. 

101. A, a laundry owner, would not join a lanndry assoclstlon. 
The members tliereof procured those dealing with her to break off tbeir 
contracts. She sues the members. Has she any case? (Doremns v. 
nennessy, 176 III 608.) 

102. A works for M on a salary of $5,000 a year under a Bve 
year contract. N, a competitor, offers liim $6,000 a year and A quits 
M to accept N't offer. Has H any case sgalnst NT 

CHAPTER 15. 

103. HeBQlQg of phrase "discharge of contract"? 

104. A employed B to write a legal article for an encyclopedia, 
at a stipulated price, subject' to A's satlstactlait therewith when 
vrritten. B wrote a good article, hut A rejected It on tbe ground he was 
not aatisfled. B sues tor damages. What result! (Walker v. Bd- 
ward Thompson Co., BS N. T. S. 326.) 
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CHAPTER 16. 

107. W agreed with H to And s porchSHr wUhio a year tor a 
ctrtalD tract ot luid at $30 per acre. He Is now lued on ttat agrea- 
mcnt He defends tbat It wae impoaalble to and Bucb puTchaEec. Is 
the defenae goad? (HailesB v. Wiley, el Kan. L. R. A. 1916 C.) 

108. A wai B'B stepfather. Tbe atepson agreed to support the 
Btepfatber tor tbe leit ol hla life and keep up hie life tnaarance duet 
It A would name B hie beneBclar; In the roDttact. The stepfather 
lived In B'l borne tor Are years, and B kept up the dues. A'a phyelcal 
cOQditloti became aucb tbat it became a. great hardship upon B, and 
a disagreeable task (or B to care tor him. A was tberenpon wnt to 
the poorbouse, where shortly attet he died. After leavlDg B's liome, 
A changed his beneflelary to H. B claims that A's condition dis- 
charged blm from the cantract, and tbat lie Is entitled to reasonable . 
compensation tor A's board and reimbursement for tbe dues ; or. If that 
la denied, then tbat conceding he broke tbe contract, he la entitled to 
the same thing as tor beneflte rendered on an Implied agreement. Are 
either these contentlona sound? (Ptarek v, Pisa, 231 III. S3S, 14 
I,. E. A. N. 8. 637.) 

109. A contract was made that A shoald manage a number of 
parcels of improved real estate belonging to B for the term ot five 
years, collecting the rents, making repairs and paying over the net 
balance remaining In bis hands the ISth of each month. For these 
services he received a cammlBBloD upon the amounts collected and the 
use of an ofllce. The contract contained the provision "that the 
covenanta In tbia contract shall succeed to and tie blndlDg upon the 
respective heirs, eiecntors. administrators and assigns of tbe parties 
beceto," B died. His heirs and bis administrator give notice to A 
that bis services are no longer wanted. A sues for breach of con- 
tract. Can be recover! (Homan v. Kedlck, L. B. A. 1916 C. N. 
(Nebr.) «01.) 

110. Define novation ; merger. 

111. What is tbe statute of Ilmltatlonal 

CHAPTBEt 17. 

112. State the rule of damages In contract cases. 

113. Will the remedy of specific performance be given In Ktntf 
easel Btate tbe rules and give lllnstratlons. 

111. When will a court enjoin the breach of a contractT 



b, Google 



INDEX TO CONTRACTS. 



Acceptance, 

see. also, "OSer and Acceptance." 

of benefits, as waiving breach, 133. 
Adequacy of consideration, 50. 
Administrator. 

when contract of must be in writing, 85. 
Agent, 

when authority must be sealed, 79. 

power to contract, IS. 
Assignment of contracts, 
m general, 116. 

power to assign rights. 117, 119. 
power to assign obligations, 118. 
to be made in future, 120. 
effect of, as to assignor, 121. 
effect of as to debtor, 122, 123, 
what constitutes, 124. 
by operation of law, 125. 



Bankruptcy as discharge, 143. 
Beneficiaries may sue when, 113-US. 
Branches of Municipal Law, A4. 
Breach of contract, 132, 135. 
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Capacity of parties to contract, 

in Kcneral, 5. 

of minors, 

who are minors, 6. 
to contract for necessaries, 8. 
to contract in otlier respects, 7. 
ratification, 10. 

of married women, 12. 

of insane persons, 13. 

of drunken persons, 14. 

of aliens, 15. 

of corporations, 16. 
Common Law, 17. 
Composition witti creditors, 56. 
Compromise of claim, 56. 
Consideration, 

an essential element, 49. 

defined, 49. 

adequacy of, 50. 

may consist in promise, 51. 

past act as, 52. 

obligation imposed by law as, 53. 

promise to perform contract as, 54 

part payment of debt as, 55. 

settlement of dispute as, 56. 

forbearance as, 57, 

compromise as, 56. 

to support composition, 55, 

to support subscription, 5& 
Constitutional Law, 

defined, A5. 

federal, A6. 

state, A7. 
Construction of contract, 

general rules of, 103, 104. 

in respect to time, 105. !0& 

in respect to damages, 107. 
Contract under seal, see "Seal." 
Courts, A21.24. 
Criminal law defined, A9. 
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liquidated, 107-111. 

rules of. 145-147. 
Discharge of contracts, 

meaning of, 129. 

by performance, 130, 131, 134. 

by breach, 132, 135. 

by tender, 133, 134. 

'ly impossibilitr, 138. 

by alteration, 139. 

by novation, 140^ 

by merger, 141. 

by agreement, 142. 

by bankruptcy, 143. 

by limitationa, 144. 
Duress, 

defined 45. 

avoidance on account of, 48. 

ratification of, 49. 



Equity, court of, A22. 
Executed contracts, 3. 
Executory contracts, 3. 
Executors, contracts of, S5. 



Formal contracts, 

defined, 1, 77-8a 
Fraud in inception, 

defined, 34. 
Fraud in inducement, 

eSect of, on contract, 36. 

statements of fact as, 37. 

opinions and predictions as, 38, 

concealment as, 39. 

silence as, 40-43. 

summary as what constitutes, 44. 

avoidance on account of, AS. 

ratification of, 49. 
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Frauds, Statute of, 
described, 62. 
text of, 83. 
nature of, 84. 

promises of executors, 85. 
promises of guarantors, 86. 
promises in consideration of marriage. 87. 
contracts for sale of interest in land, 88. 
contracts not to be performed within year, ( 
sales of personal property, 90. 
memorandum and signature, 91, 



Illegality of contracts, 

in restraint of trade, 60. 

for monopolies. 61. 

limiting liability, 62. 

of usury. 63. 

of wagers, 64. 

tending to currupt public service, 45. 

in restraint of marriage, 66. 

made on Sunday. 67. 

without licenses, 68. 

as affected by intent of one, 69. 

remedies in, 70-73. 

partly legal, partly illegal, 74. 
Implied contracts, 101, 102. 
International Law defined, A2. 



Lands, sale of must be in writii 
Law defined, Al. 
Limitations, statute of, 144. 

U. 

Mail, contracts by, 31. 
Married women, 

power of, to contract, 7. 
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Minors, 

who are, 6. 

f lower of, to contract, 7. 
iability of, for necessaries, 8. 

what are necessaries, 9. 
disaffirmance of, contracts by, 10. 
ratification of, by, 10. 
liability of, for torts, U. 
Mistake^ 

effect of, on contract, 35. 
Monopolies, illegal, 61. 



Offer and acceptance, 

necessary to contract, 17. 

communication of, necessary, 18. 19. 31. 

distinguished from preliminary announcements, 20. 

indefinite when, 21. 

incomplete when, 22. 

duration of offer, 23-27. 

rejection of offer, 24. 

termination by destruction of subject matter, 25. 

same by death or insanity of parties, 26. 

revocation of offer, 27. 

contract to keep offer open, 28. 

what constitutes acceptance, 29, 30. 
Opinions as fraud, 38. 
Oral contracts, 100. 
Oral evidence, 96-99. 

P. 

Parties to contracts, see "Minors"; "Married Women"; 

"Aliens"; etc. 
Parol evidence rule, 96-99. 
Performance, 

construction as to time of, 105, 106. 

what constitutes, 130-136. 

specific decreed when, 148. 



Quasi contracts, 102. 
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Ratification of contracts. 

voidable for various reasons, 49. 

by miners, 10. 
Remedy for breach, 

by action for damages, 145-14?. 

by bill for performance, 148. 

by bill for mjunction, 149. 
Rescission of contracts, ' 

Sec "Fraud," "Mistake." "Duress," "Misrepresentation," 
"Undue Influence," Ratification of Contracts." 
Restraint of marriage, illegal, 66. 
Restraint of trade, wlien illegal, 60; 



Sales, 

of real property, 88, 

of personal property, 90-9i). 
Seal, 

definition of, 77. 

effect of, 78. 

when required, 79. 

legislation upon, 80. 
Settlement, 

of debt by part payment, 59. 

of disputed account, 60. 
Signature, 

required by statute of frauds, 16. 

by agent, 19. 
Silence, 

contracts may arise from, 32. 

as constituting fraud, 40-43. 
Simple contracts, defined, 2. 
Statute of frauds, see "Frauds, Statute of." 
Statute of limitations, 144. 
Sunday contracts, illegal when, 67. 
Subscriptions, 58. 



T. 

felegraph, contracts by, 31. 
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Trade, contracts in restraint of, 60k 
U. 

Undue influence, 

defined, 46. 

presumed when, 46. 

disaffirmance and ratification, 47. 48. 
Unilateral contracts, defined, 2. 
Usury, effect of charging, 63. 

W. 

Wager agreements, 6. 

Written contracts, see, also, "Statute of Frauds," 

classified, 2. 

not variable \>y oral evidence, 96-99. 
Written law, 

defined, M4. 
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LAW OF AGENCY. 



PART I. 
NATURE AND FORMATION OF AQENCY. 



CHAPTER 1. 

DEFINITIONS. 

Sec. I. NATURE OF AQENCY. If one a|tpoitttB another 
to do an act for him as the act of the appointing party, such 
appointing party is known as the principal or master and the 
other party the agent or servant— agent if the work he is ap- 
pointed to do is that of contractual negotiation with others; 
servant, if the work he is appointed to do does not involve con- 
tractual negotiation. 

When a person procures another to do something for 
him, we have the following possibilities: 

First: The person procured to do the work may 
undertake results in the accomplishment of which he 
acts as independently of the one procuring him as such 
party does of him — they are independent contractors. 

Second: The person procuring the work to be done 

may by his arrangement with the other establish a more 

or less general control over the work to be done in the 

19 
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nature of a proprietary interest in the services rendered, ' 
so that such work, though done by another, is really, as 
to the responsibility therefor, the work of the appoint- 
ing party. In such case 

(1) The work appointed to be done may be to nego- 
tiate contractually with others — and then we call the 
appointing party the principal and the appointee the 
agent; 

(2) The work appointed to be done may be of a 
different character, being perhaps (but not necessarily) 
work done in the performance of the principal's con- 
tracts with others, but not creating those contracts. 
In such case wt call the appointing party the master, 
and the appointee, the servant. 

It is seen at once that inasmuch as the work of the 
agent is to negotiate contractually with others, the rights 
of the principal against, and his obligations towards, 
such others arising out of the contracts made by the 
agent make up a big subject which is necessarily lacking 
in the relationship of mai'tt'r and servant. In the two 
relationships we have these principle considerations: 

In Agency 

1. The rights and duties between the prindpal 

and agent 
— in contract 
— in tort. 

2. The rights and duties between the principal and 

third person arising out of contracts made by 
the agent pursuant to his authority; 

3. The obligations ot the principal to third persons 

for the torts of his agent; 

4. The rights and obligations between the agent 

and third persons. 
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In Master and Servant 

1. The rights and obligations in contract and tort 

(and also under workmen's compensatioa 
acts) between master and servant. 

2. The obligations of the principal to third persons 

for the torts of his servant. 

Thus we see that the scope of the work of the servant 
and the scope of the work of the agent takes us into a 
field which both traverse, and in a separate field of vast 
importance traversed only by the agent— the field that 
involves the authority of the agent to make contracts 
for his principal. Fundamentally the relationship in 
either case is that of service. And the reason that we 
distinguish is that in their incidents and consequences 
they go far apart. 

The fundamental sameness of the relationships is seen 
in the fact that one may at one moment be agent, and 
in the next moment while on the same work, be servant. 
Employed to purchase goods, one becomes a servant to 
haul them home; employed as a store clerk, his miscel- 
laneous duties are now those of agent, now those of 
servant,' The examples below will illustrate this section. 

Example 1. A owns a garage and repair shop. He 
contracts with B, a customer, to overhaul B's car. C 
works for A and assists in working on B's car. B sends 
his chauffeur for the car and directs him to buy a new 
tire from A on B's credit. A has what is called an 
authorized agency for these tiresi but as a matter of 
fact he buys the tires from the manufacturer under a 
contract by which for a period the manufacturer agrees 
to supply what A orders. In this illustration A and B 
are independent contractors. C is A's servant. The 

1. Kingan v. Silvers. 13 Ind. Ap. 80; 37 N. E. 413. 
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chauffeur is B's agent to get the car from A, and to 
purchase the tire, and B's servant to drive the car 
home. A is not an ag^nt of the tire manufacturer, 
though so called, being merely a purchaser from him 
for purposes of retail. If A received such tires from the 
manufacturer to resell upon a commission, A would be 
the kind of agent known as Abactor (see post herein). 

Example 2. Echols was charged wifii having em- 
bezzled, as an agent or servant, money belonging to his 
employer, Echols was a tailor, and had undertaken to 
make a suit of clothes for his customer who had paid 
him money in advance. He did not make the clothes 
or return the money. The charge must fail. The 
money when paid to Echols became his. He was liable 
civilly to the customer for breach of contract, but not 
criminally liable for embezzlement. If the customer had 
given Echols $10.00 with which to buy cloth for him, 
and he had misappropriated it, he would then be taking 
the customer's money.* 

Example 3. A manufactures sewing machines. He 
sells some machines to B, who resells to customers. He 
gives C a contract, whereby C sells sewing machines for 
A from house to house. B is not A's agent. C is, and 
A is liable for his acts within the scope of the employ- 
ment.^ 

Sec 2. THE RESPONSIBILITY OP THE PRINCIPAL 
OR MASTER. The underljrlng id«a in the law of agency is 
that the principal (or ' master) is responsible for that which 
the agent (or servant) does in the line of his employment 

' "Qui facit per alium qui facU per se," runs the Latin 
maxim. "Respondeat superior" is another one. That 
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which the agent or servant does within the scope of his 
agency renders the principal or master responsible 
therefor. It is kis act, done by him, through another. 
The principal is therefore liable for the contracts made 
by the agent which the principal has authorized, and 
for the torts of the agent or servant, though he has not 
authorized them, and has in fact forbidden them, when 
they are a part of the act done. 

Sec. 3. THE PRINCIPAL AND AGENT AS ONE PER- 
SON. The principal and agent and master and servant are 
in law deemed to be one person for the purposes of the agency. 

Carrying the idea of the last section a little further, 
we may think of principal and agent or master and ser- 
vant as one person in the fiction of the law. "They are 
famed to be all one person."* The principal is pre- 
sumed to be present in the person of his agent doing 
the act, so that in the phraseology of the law we may 
say "Now comes John Smith, in his own person, and 
comes Henry Jones by his attorney or agent." In such 
a case John Smith and Henry Jones are both legally 
present. Thus in a stockholders' meeting some are 
present in person, some by proxy, but all are there who 
come either way. For this reason that act which the 
a^ent does for his principal, the principal is chargeable 
with as soon as it is done, and before any communica- 
tion thereof to the principal. The collection made in 
New York for a Chicago principal is collection by the 
principal, though the principal never in fact receives it. 
If the agent has authority to do the act, or the act (being 
a tort) is done as a part of the act which the agent has 
authority to do, the act of the agent is the act of the 
principal because their identities are meiged. 

4. Dempsey v. Giambers, 154 Mass. 330. 
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S«c. 4. KINDS OF AGENCIES. 



At this point we will merely note the following distinc- 
tions, making more particular discussion hereafter. 

(a) General and Special Agents. 
Courts s[)eak of agents as being either general or 
special; a general agent being one to whom a line of 
action is committed, as to manage a store; a special 
agent, one who has authority to do a certain act as to 
collect a note. This distinction has been criticized, but 
practically, it serves a useful purpose. See, later, the 
authority of the agent. 

(i) Agents del credere and not del credere. 

A del credere agent undertakes the exceptional 
responsibility of answering to the principal for the 
responsibility of eill accounts established through his 
agency. The subject is developed hereafter. 

(c) Classification as to skill or profession. 

There are various classes of agents whom we may 
properly term professional agents — as brokers, factors, 
auctioneers and attorneys at law. See a further dis- 
cussion hereafter. 
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CHAPTER 2. 

CAPACITY OF PARTIES AND POWER OF 

DELEGATION, 

Sec 5. IN GENERAL. The power of a person to act as 
principal or to act aa agent involves the general subject of 
the legal competencir of claases of persons. The power of any 
penon to be principal or agent as to certain classes of acts is 
another subject entireljr, but the two may fitljr be discussed 
together at this p^nt 

A. Power to Be Prininpal or Agent as Dependent Upon 
Capacity to Contract. 

Sec. 6. GENERAL RULE AS TO POWER TO BE 
PRINCIPAL. The general rule is that whatever one has 
capacity to do himself he has capacity to appoint another to do 
for him. 

If one has legal capacity and legal right to do a thing 
himself (though he may lack the requisite skill or 
knowledge) he may do that thing through another. If 
he may contract himself, he may employ an agent to 
make the contract for him.^ 

If he has no legal capacity to bind himself upon a 
contract, he cannot acquire that capacity by employ- 
ing an agent. 

Sec. 7. MINORS AS PRINCIPALS. A minor's contract, 
except contracts to pay for necessaries actually supplied, is 

5. Greenwood v. Spring. 54 Barb. (N. Y.) 375. 
25 
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voidable whether made bjr him or through an agent, but ac- 
cording to some anthoritiea a minor'a appointment of an agent 
is void, and everything done hy virtue tlKreof ia void. 

With the exception of his liability to pay for necessaries 
supplied to him, a minor's contracts are voidable, not 
void, that is, he may withdraw from them if he wishes, 
although the other party is bound unless the minor 
avoids the contract. It would seem logical that the 
power of the minor to contract through an agent, and 
the appointment of the agent itself would be subject 
to the same observations? And such is the rule in 
some jurisdictions. But in other jurisdictions the de- 
cisions are that the appointment of an agent is utterly 
void, and therefore everything done by virtue thereof 
is void.' 

Sec. 8. CORPORATIONS AS PRINCIPALS. A corpo- 
ration can act only through agents and has the power to ap- 
point agents and servants for the purpose of doing anything 
witliin ita express or implied charter powers. 

Corporations being intangible creations of the law, 
can act only through agents. The power of a corpora- 
tion to do an act is determined by its charter. Hence 
any agency created for the performance of an act beyond 
the corporate power would not be binding upon it, 
although if the act were actually done, so that the 
corporation had derived a benefit therefrom, under some 
authorities the act would be binding, and under others 
not binding, except that the corporation wouldjbe liable 
upon a quasi contractual basis for the reasonable value 
of the benefits.* 

6. Coursole V. Weyerhouser. 69 Minn. 328; 72 N. W. 697. 

7. Cole v' Pennoyer, 14 111. 158; McDonald v. Spring Valley, 
285 III. 52. 

8. See, generally, the law of corporations, in this series. 
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Sec. 9. POWER TO ACT AS AGENT. Any penon, 
though without power to contract in his own right majr act 
as an agent for another. 

A person must be capable of acting in his own right 
(sui juris) to be principal, for the simple reason that 
what he has no power to do personally he cannot acquire 
power to do by doing it through another. But what 
one may not do for himself because he lacks caf>acity 
he may do for another who has the capacity.^ He may 
not, of course, bind himself upon a contract of agency if 
he lacks capacity to contract, but he may, if he chooses, 
actually perform the function of an agent. Thus, 
minors may act as agents and the contracts made by 
them in the name of the principals and pursuant to 
authority are binding upon such principals. The reason 
is that the agent does not bind himself but acts as a 
mere intermediary through which the minds of the con* 
tracting parties meet, whereujwn the agent has per- 
formed his office. 

Example 4. P sends his office boy to buy supplies 
on P's credit from T. The boy orders the supplies 
according to his authority. This makes a contract 
between P and T as binding as though they had con- 
tracted personally. 

B. Power to Be Principal or Agent as Dependent Upon 
Nature of Act Involved. 

Sec to. APPOINTMENT OF AGENT FOR ILLEGAL 
PURPOSES. An appointment of an agent for an illegal pur- 
poae ia v^d. 

If the agent is appointed for an illegal purpose, the 
appointment is void. Obviously any agency is illegal 

9. Lyons V. Kent, 45 Ala. 656. 
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which is for the purpose of a commission of a crime.'** In 
such a case whatever the pretense, all are principals. So 
an attempted agency to procure the commission of a 
tort would make all liable as joint tort feasors. 

Any agency whose tendency is to induce the agent 
to break faith, or to corrupt the public service, is void, 
although no actual harm results. It is the tendency 
which makes it void. Thus, for illustration, agents ap- 
pointed for lobbying purposes, '^ marriage brokage con- 
tracts, '^ are illegal and void. 

Sec. II. ACTS NOT DELEGABLE BECAUSE GEN- 
ERAL PUBLIC POLICY FORBIDS. Some acts are by 
public policy made inherently personal and therefore cannot be 
delegated. 

(a) Official duties for whose performance the person has 
been chosen for his personal qualifications. 

Any duty for the performance of which a particular 
person has been chosen manifestly cannot be delegated. 
Thus the discretionary and judicial duties of public offi- 
cers, cannot be delegated, •' though merely ministerial 
acts may be performed by others. Thus, directors of cor- 
porations, or trustees, cannot pass on to others the 
powers which they have personally been chosen to 
exercise. Directors cannot attend meetings by proxy; 
though stockholders may." 

10. Pearce v. Foote, 113 III. 228. 

11. Mills V. Mills. 40 N. Y. 543. 

12. Hellen v. Anderson, 83 111. Ap. S06. 

13. Birdsall v. Clark, 73 N. Y. 73. 

14. See subject corporations in this series. 
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(b) Duties whose delegation would invoke evasion of 
personal obligations imposed by law,' encourage cor- 
ruption, etc. 

The power of the citizen to vote at public elections is 
an example of acts not delegable for the reason stated. 

Sec 12. PERSONAL DUTIES IMPOSED BY CON- 
TRACT NOT DELEGABLE. Duties of penoiul strvke 
for whom one has been selected by contract cannot be dele- 
gated^■ 

As a person may choose with whom he will contract, 
and the relationship of contracting parties is in all 
respects a highly personal one, obviously a party to a 
contract cannot delegate his personal obligations there- 
under without the consent of the other contracting 
party. This subject is discussed hereafter. 
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CHAPTER 3. 

THE APPOINTMENT OF THE AGENT. 

A. Authorization by Act of Party. 

Sec. 13. IN GENERAL. Except as considered in Part 
B of this chapter (covering cases not of true agency) an 
agent's authority must be traceable to something the princi- 
pal has said or done whereby he hat actually conferred, or 
whereby to third persons he seems to have conferred, the au- 
thority in question, with the qualification that be may con- 
fer the authority by ratification after the agent has acted as 
well as by prior authority. 

An appointment of an agent !s a matter of agreement 
between principal and agent.i^ The principal need not 
confer any more authority than he wishes. The extent 
of the authority which in any given case is conferred, 
whether actual, implied, or apparent, is considered at 
length hereafter. 

Sec. 14. FORMALITIES REQUIRED IN APPOINT- 
MENT OF AGENT. In the appointment no particular for- 
malities are required except that the power to execute an in- 
strument under seal must be under seal; and except as may 
be locally required by statute for particular classes of agen- 
cies. 

The general rule is that an agent may be appointed 
by any form of appointment; no particular formalities 
,15. Central Trust Co. v. Bridges, 57 Fed. 753. 
30 



b, Google 



American CoMUERaAL Law. 31 

are required. Appointment to execute a- contract in 
writing may be oral or in writing. 

Contracts under seal when executed by an agent 
require authority under seal, as it is said that the 
authority must be of equal dignity with the deed.** But 
if the law does not require the contract to be under 
seal or the seal is not required by the principal the 
gratuitous addition of the seal by the agent can be 
ignored and the contract treated as a simple, binding 
contract if the agent otherwise pursued his authority." 

In those jurisdictions in which the significance of the 
private seal has been abolished, the reasoning above 
has, of course, no application. 

By the original statute of frauds, considered at length 
in the volume on Contracts in this series, certain classes 
of contracts can not be proved in court against the 
objection that there is no written memorandum signed 
by the party sought to be charged, or by his agent there- 
unto lawfully authorized. But the statute does not say 
that the authority of an agent must itself be in writing, 
even in those classes of cases covered by the statute. 
Hence it has always been considered that under the 
statute of frauds, an agent of the defendant may make 
the requisite memorandum and sign the name of his 
principal, although his authority is oral. This is still 
the law, except that in some states it has been further 
provided that in case of a contract to sell real estate, the 
principal is not bound upon the contract the agent may 
make, even if he pursue his actual authority, if that 
authority is not in writing. 

8m. is. elements essential in appointment 

OF AGENT. Ta eataUiih the relationship bjr contract, all 
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th« elementi euenttal to formation of contract must exist, but 
agency suy also result from a gratuitouB appointment 

Agency may arise out of contract, and this is the 
usual case. In that case there must be all the ele- 
ments which are essential to the formation of any 
contract, namely, confpetent parties to contract, offer 
and acceptance, legality of object, and either a con- 
sideration or a seal. We need not here dwell to any 
extent on a consideration of these elements, as that 
belongs rather to a treatment of contracts in general.'* 

The relationship, however, need not be contractual. 
It may be purely gratuitous. In such a case, the third 
party with whom the agent makes the contract is not 
concerned with the contractual rights between principal 
and agent. All that concerns him is the authority with 
which the agent is clothed, and if (hat sufficiently ap- 
pears, that is all that is necessary. It cannot concern 
him what the principal pays the agent, or whether 
anything. 

B. Authority Conferred by Law. 

Sec 16. IN GENERAL. 

In some cases, as considered below, one person may 
bind another without the consent of the other, and even 
against his protest. But this is a liability imposed by 
law and is not true agency. See following sections. 

Sec. 17. AUTHORITY OF WIFE TO BIND HUS- 
BAND. A wife is given by law the authority to bind hei" 
husband for necessaries, where she is not, in her own fault, 
living apart from him, and the hUBtiand is not actually sup- 
plying her. 

18. See contracts in this series. 
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A husband is bound to supply his wife with necessaries 
and if he does not provide her, she has authority to 
bind him in the purchase of such necessaries. And this 
authority he cannot revoke, unless she is living apart 
from him on account of her own fault. If she is actu- 
ally supplied, then, of course, she cannot bind the 
husband. Accordingly a merchant who supplies a wife 
goods on the credit of her husband, must take the risk 
thatshe is not already being supplied with her needs, un- 
less he relies on an implied authority of the wife to bind 
the husband, growing out of the special circumstances. 
For there may be quite an extensive authority on the 
part of the wife to bind the husband, quite apart from 
this authority conferred by law, growing out of each 
case, as where the husband as a practice permits the 
wife to trade in his name, and that is her custom. That 
authority he may at any time revoke. But the authority 
to bind him for her necessaries which he is not supplying 
cannot be revoked. If he absents himself from her, the 
authority to bind him still continues. 

What constitutes a necessary depends on circum- 
stances. The station in life is to be considered. Yet a 
thing is not a necessary except it have reference to 
actual needs, as food, clothes, fuel, lodging, medicine, 
etc. 

Sec. 18. AUTHORITY OF CHILD TO BIND PARENT. 
Th« law confen no authority upmi the child to bind the per- 
ent. But authority to bind the parent may be implied from 
the drcumatattcee. 

The law does not confer authority on the child to 
bind the p>arent, though under the circumstances of any 
particular case that authority might be readily inferred.^^ 

19. Hunt V. Thompson, 3 Scam. (III.) 179; 36 Am. Dec. S38. 
Bays— 3 
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In fact fpom very slight circumstances the courts will 
find an authority for the child to bind the parent for his 
necessaries. 

Sec 19. STATUTORY LIABILITY FOR FAMILY EX- 
PENSES. In some sUtes ■ sUtutor; liability is piovided' 
that either husband or wife may be held for family expenses. 

In some states, the statute has provided substantially 
to the effect that any purchases of articles for household 
or family use are binding upon either wife or husband. 
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CHAPTER 4. 

AUTHORIZATION BY RATIFICATION. 

A, Definition and Essentials. 

Se& 2a MEANING OF RATIFICATION. If one acts 
as an agent and jret without authoritf, the party for whom he 
purported to act may hold the third person, and is himself 
liable to such third person, by an election to stand by and 
affirm what the agent has done in his behalf. 

One cannot be held by the act of another unless he 
has realty or apparently authorized that other to repre- 
sent him in the matter in question. One who acts as 
an agent may have no authority, or, having some 
authority, may not have the particular authority 
requisite to the case at hand. In such a case the prin- 
cif>al is not bound unless he cares to ratify what has been 
done in his behalf. If he does ratify, he becomes 
bound as though the agent had had previous authority, 
and the third person becomes bound to him. The lack 
of authority has been supplied. This ts no injustice 
upon the third person as it merely brings matters to the 
state in which he supposed they were or wanted them 
to be when he 'assented to the supposed agreement. 
But in almost every case in which ratification is claimed, 
it is claimed by the third person against an alleged 
principal who pleads lack of authority. 

Ratification rests upon the broad general principle 
that as a matter of practical justice, one who has assented 
to the act of hb supposed agent will not be allowed to 
35 
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afterwards disclaim it upon the technicalily that at the 
time the a^nt acted there was lack of authority which 
would have justified repudiation by the principal had 
he chosen to disclaim. 

Ratification is thus seen to be nothing technical; the 
rules governing the subject are given below. 

Sec 21. ESSENTIALS TO RATIFICATION. To con- 
Btitute ratification there must be the following facts: (1) The 
agent must have acted as agent; (2) The act must be one that 
could have been authorized; (3) The ratifier must have been 
in existence when the contract was made; (4) The ratifier must 
be fully informed as to the facts; (S) Ratification must be 
of the entire act; (6) Must be before the other party's with- 
drawal, and (7) Must be in the form required of previous au- 
thorization. 

The essentials enumerated above are briefly considered 
below: 

(1) The agent must have acted as agent. 

Example 5. A, acting as principal and having no 
authority from P to represent him, buys on his. own 
credit, corn from T. P afterwards arranges with A to 
take the corn, and T, learning of the arrangement and 
of the fact that P has actually obtained the corn, sues P. 
In this case T has no contract with P and seeks to hold 
P on the theory of ratification. But T extended the 
credit to A. There was no ^ency or appearance of 
agency and P's liability la to A, not to T.^i 

(In the above example if A had really been P's agent, 
although concealing the fact, P could be held on the 
theory that although the agency was concealed, still P 
was in fact the real party m interest, and as he takes 

21. Keighly v. Durand, L. R. 1900 A. C. 240. 
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the benefits ought to be held to the burdens. See sub- 
ject Undisclosed Agency, post.) 

(2) Act ratified mnst be one that ceuld have been author- 
ized. 

What one cannot authorize in the first instance, he 
cannot ratify. Thus, illegal agencies cannot be ratified- 

In the same way one cannot become liable upon a 
tort merely by assenting to it afterwards, even though 
it may have been done in his behalf by one who called 
himself, but was not, agent.** Nevertheless, if a lawful 
act is done by one as agent, and incidentally thereto he 
commits a tort, the principal will be liable for the tort 
if he adopts the act, for the act must be adopted as an 
entirety, with its shortcomings as well as with its 
advantages. 

Example 6. A, without authority, sells and delivers 
coal to B, ostensibly as P's agent. In unloading the. 
coal he breaks a window. P ratifies the sale and de- 
livery by accepting the price. He is liable for the tort.'' 

(3) Ratifier must be in existence when contract is made. 

One cannot be an agent of another who doesn't exist. 
Therefore it is said that it is essential to ratification 
that the principal be in existence. But in cases of cor- 
porations yet to be formed, it is said they may become 
liable upon the contracts of promoters and incorporators 
by adoption. 

(4) Ratifier moat be fnlly informed. 

That one may be held by ratification he must be 
fully informed of all the material facta.** 

22. Dempiey t. Chambers, 154 Mass. 330. 

23. Dempeer v. Oiambers, 154 Mass. 330. 

24. Combs v. Scott, 94 Mass. 493. 
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Information, however, may be special or general. 
One cannot remain in wilful ignorance of details in 
order not to be bound the while he knows there are 
facts of which he chooses to remain in ignorance, re- 
ceiving the benefits. 

Example 7. A makes a lease in P's name. P enters 
upon and enjoys the premises. Being sued for the rent 
he claims that A had no authority and that during the 
time it is sought to hold him he did not know the 
terms of the lease. He is bound.** 

(5) Ratification muat be of entire act. 

The principal cannot divide the act into parts, ratify- 
ing those that suit him and disclaiming the balance.* 
This is very apparent if we remember that ratihcation 
merely supplies prior lack of authority and therefore 
must operate as prior authority would have done had 
it existed. 

It follows that if he ratifies part he ratifies all. Thus, 
if the act involves a tort, we have seen that the ratifica- 
tion of the act is a ratification of the tort. 

<6) Ratification must be before witMrawal by the other 



The principal not being bound because the agent 
lacked authority unless he chooses to ratify, it follows 
that the third party may also disclaim if he does so 
before the authority is ratified.^' Otherwise we would 
have the anomaly of the third person being bound, and 
the alleged principal not bound. 

25. Ermantraut v. Robinaon, S2 Minn. 333. 

26. See Ratification by Receiving Benefits. 

27. There is difEerence of opinion on this subject, but the 
weight of authority is as stated. See Mechem, Asency, 2nd 
Ed. Sec. 522. 
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(7) Ratificatum must be in the fonn required of pTcnoai 
suthotizatioiL 

If the authority lacks sufficient form, the lack is there 
whether the authority be conferred yesterday or to- 
morrow. Thus, if the execution of a sealed instrument 
by an agent requires a sealed authority, a ratification 
must be under seal.*^ The statute of frauds in some 
states requires the authority to sell real estate to be in 
writing. Held, that whether the authority is conferred 
antecedently or by ratification, it must be in writing." 

But it is also held, that where a mere formality is 
required (as in the two illustrations given) a principal 
might by conduct in receiving benetits be estopped to 
insist upon the formality.** 

B. What Constitutea Ratifications. 

Sec. 22. EXPRESS RATIFICATION. BKpreu ratifica- 
tion consists in aupplTii^ the lack of authority by writing or 
orallr. 

Ratification may be expressly made. The principal 
might ratify by express statement in order to supply 
the original defect, or because he did not care to insist 
on the tack of authority. 

Ratification, however, is in most cases a fact to be 
discerned from the circumstances. We will now inquire 
what conduct constitutes ratification. 

Sec. 23. SILENCE AS RATIFICATION. Silence may 
be ratification. The general rule b that a princqial most dis- 
claim within a reasonaUe time after fully informed of all the 
facts. 

That silence or reiusal to disclaim, may constitute 
ratification is conceded by all of the authorities. Some 

28. Reese v. Medlock, 27 Tex. 120. 

29. Hawkins v. McGroarty, 110 Mo. 5*5. 

30. Reese v. Medlock, supra. 
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draw a distinction between cases in which an agent 
merely exceeds his authority and those in which the 
supposed agent has no authority, holding that in the 
former case, he must affirmatively disclaim, while in the 
latter silence in itself will not in law constitute ratifica- 
tion, although it may be evidence thereof." But other 
cases disparage this distinction as being without merit.^ 
Practically, the only safe rule for a principal to follow 
who would not be bound on something volunteered in 
his behalf is to disclaim at the earliest opportunity. 

Sec. 24. RATIFICATION BY RECEIVING BENEFITS. 
One who with knowledge of the facts accepts the benefits of 
an act done in hia behalf will be held io have ratified the act as 
a whole. He cannot enjoy the benefits without assumins the 
burdens. 

The most common instance of ratification Is that 
afforded where the principal receives and enjoys the 
benefit of the act. If the acceptance is accidental or un- 
der a mistake of fact the principal will not be bound, but 
he cannot knowingly accept the benefits of the contract 
and not be bound upon the whole contract as made. 

Example S. A in P's behalf makes a lease of P's 
property to T. P receives the rent a considerable 
period of time, but then deciding that the lease is not 
good enough, seeks to set it aside on the ground A had 
insufficient authority. Held, that P had ratified the act 
by receipt of the rents.^ 

If the principal is in ignorance of the facts, as we have 
heretofore considered, there is no ratification. 

The question arises whether a retention of the benefits 

31. Ward v. Williams. 26 III. 44?. 

32. Union Gold Mining Co. v. Rocky Mt. Nat. Bk., 2 Col. 

33. Hyatt V. Clark. 118 K. Y. 569. 
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after he has discovered facts which he did not know at 
the time of the receipt of the benefits will constitute 
ratification. And it is held that such retention is rati- 
fication if the principal can return them without injury, 
but if he cannot, such retention will not be a ratification. 

Example 9. P authorized A to obtain from T a 
release of T's interest in certain land. The agent ob- 
tained the release, but agreed, without authority, that 
P should assume a debt of T. P afterwards sold the 
land, not knowing of the assumption of the debt. Held, 
that there was not ratification in the failure to disafRrm.^ 

Sec. 25. RATIFICATION BY BRINGING SUIT. Rati- 
fication of an agenfB act may consist in suit brought bjr the 
principal upon the contract. 

Suit may constitute ratification if the suit is based 
upon the contract made by the agent. 

Example 10. P authorizes A to sell goods as a travel- 
ing salesman, and furnishes him a sample. A sells the 
sample to T, and receives the money with which he 
absconds. P sues T for the price of the sample. Held, 
that while A had no authority to sell the sample, P's 
suit upon the contract made by A was a ratification of 
A's authority to sell; if A had authority to sell and 
deliver possession, he had authority to receive the price. 
Hence P cannot recover. What P should have done 
was to repudiate A's authority to sell and demand the 
sample, or sue in tort for its value. In that case T's 
payment to P would be no defense.** 

Sec. 26. RATIFICATION CURES ORIGINAL DE- 
FECT. Ratification relates back and takes the place of origi-. 
nal authority. Having established the fact of ratification die 

H. Martin v. Hickman, 64 Ark. 217. 

3S. Bailey v. Fardridge et at., 134 III. 188; 2? R £. 89. 
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■ame results follow that exist where prior authority » con- 
ferred. 

Ratification relates ])ack and supplies what was lack- 
ing. All the results then follow that would have followed 
had there been original authority; the principal becomes 
bound upon the contract; the agent is not bound; the 
agent has the right against his principal and the principal 
against the agent that would have otherwise existed. 

We have already noticed how a ratiiication of a part 
of an act is a ratification of the entire act. 

Sec 27. RATIFICATION IRREVOCABLE. Ratificatian 
once made cannot be withdrawn. 

One cannot with knowledge of the facts ratify and 
then change his mind. Upon his ratification a contract 
arises and exists between the parties, and he cannot 
afterwards undo that contract. He is bound upon it. 
One can no more revoke a contract effective through 
ratification than he can revoke any other contract after 
it is made. 
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THE DUTIES AND LIABILITIES ARISING OUT OP 
AGENCY. 



CHAPTER 5. 

THE DUTIES AND LIABILITIES OF THE 
PRINCIPAL TO THE AGENT. 

Sec. 28. AGENT'S RIGHT TO COltPENSATION. The 
agent's right to compensation depends on his contract, and 
may be either conditional upon results or absolute. His right 
may be in^lied from the facts. 

An agent may demand his compensation when he has 
earned it according to his contract. He may work con- 
tingently, as for a commission, or his right may be 
absolute. 

In the law of contract we learn that a contract will be 
implied from circumstances in which {there being noth'ng 
express to the contrary) the only reasonable explanation 
is a contractual basis, as where a stranger works for 
another; but if another explanation is more reasonable, 
as where a son works for his father, there is no contract, 
unless an agreement be shown.** 

36. Hodge V. Hodge, 91 Pac. (Wash.) 764. 11 L. R. A. 
(N. S.) 873. 
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Sec. 29. WHEN COMPENSATION CONSIDERED 
EARNED. An agent eanu his compensation when be oc- 
compliahes what be tmdertook. 

When the agent has earned his compensation depends 
on his contract and his performance thereof. This 
question arises frequently in real estate cases, which may 
be classified as follows: 

(a) Cases in which the real estate broker was author- 
ized to find a purchaser upon certain terms, and finds 
one upon those terms who is ready, willing and able to buy. 
There he has accomplished all he set out to do, and the 
seller cannot deny his right by refusing to consummate 
the sale, or by dismissing the broker and consummating 
it himself, or through another broker,^'' 

(b) Cases in which the broker is requested merely to 
find a purchaser, terms not being stated. Frequently 
an owner will merely Hst his property for sale, expecting 
to negotiate later. In such a case the broker is entitled 
to no fee until a contract is made, or a sale is made.** 

If a sale is made in such a case, or even a contract 
which the buyer or seller will not carry out, the broker is 
entitled to his commission. 

Sec. 30. AGENT'S RIGHT TO DAMAGES WHERE 
PRINCIPAL WRONGFULLY REVOKES. If the principal 
wrongfully revokes the agency, the agent may, as in the case 
of any breach of contract, have his action to recover the dam- 
ages he may have sustained. 

If a contract is broken there arises at once an action 
for damages. If an agent is wrongfully discharged, he 
may not as yet have earned his compensation, yet he. 
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may have what his damages are found to be. There is 
of course, a right to dtschai^e, if the agent has himself 
been guilty of a breach of the contract, and in that case 
the agent could not claim damages or compensation. 
It must also be borne in mind that there are many 
agencies which are for no stated period, but merely at 
will, and in such a case a revocation of the agent's 
authority might be made at any time, and no right of 
damages would arise; yet, as we noted in the section 
above, if the agent had done, or substantially done, 
what he set out to do before the revocation he would 
have earned his compensation. So there may be a 
revocable agency, in which one is to receive a reasonable 
or an exprttisly stated, compensation for services actu- 
ally performed. 

Assuming, however, that the authority is wrongfully 
revoked, and that the compensation agreed upon has 
not been earned before the revocation, the ag^nt is left 
to his action for damages. This is quite a different 
matter from his right when he has earned his compensa- 
tion. For instance, if I employ a man for a year, he 
may sue me for the year's salary if he works for the year, 
but if I discharge him on the first day of the year, then 
he has earned no salary, yet he may have his damages, 
and this might be small or large, or none at all, according 
to the actual circumstances. 

It is said that an agent wrongfully discharged has 
three remedies he may choose among : 

(1) He may sue for the value of the services already 
rendered ; 

(2) He may sue at any time after breach and have 
his damages which he has sustained up to that time; - 

(3) He may wait until the term has elapsed and sue 
for all the damages actually sustained by him. 

Then suppose P has employed A for one year. A 
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has worked one month when he is wrongfully dischai^ed 
by P. He may thereupon sue for the reasonable value 
of one month's services; or any time after the month 
and before the year has elapsed he may sue for his 
damages sustained by him up to the time of trial; or he 
may wait until the year has entirely elapsed and have 
all the damages whidi the breach caused him. He could 
not sue for his earnings (salary or wages) alleged to 
accrue after he was discharged. Thus at the end of the 
second month, he could not sue for the second month's 
salary, although it would under the contract then have 
fallen due, for he has not been in P's service. But he 
can only sue for his damages, which might be much 
less than his salary or wages because he might have 
employment elsewhere. And having once sued for his 
damages he could not sue again. Thus if he sues at the 
endof the second month, he could not sue at the end of the 
third for damages accruing during the third. For there 
is but one breach of the contract and he can have only 
one suit for that breach.™ 

In a suit for damages, such damages are allowed as 
have accrued up to the time of the trial- It is the 
agent's duty upon discharge to use reasonable efforts to 
secure other employment along the same lines, and if he 
refuses to accept employment offered him or which he 
might well have secured, his damages are reduced by 
what he thus might have earned during the period. 

What has been said has no reference to an agent's 
right to sue for his salary as it falls due when he is not 
discharged. Thus he might bring suit at the end of 
every month for his month's salary when he continued 
in the service. 

Sec. 31. AGENT'S RIGHT TO COMPENSATION 
WHERE HE HIUSELF IS GUILTY OF BREACH OF 

39. Doherly v. Shipper & Block. 2S0 111. 128. 
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CONTRACT. If a contract of agency is separable into inde- 
pendent parts, the agent may recover for the performance of 
anjr part, but his breach of any part of an entire and indivisiUe 
contract bars him from any recovery whatever, except that in 
some states, he is allowed to recover a reasonable compensa- 
tion for beneficial services actually rendered as on a Quasi 
contract. 

If a contract is really many contracts in one, a breach 
of one of these is no breach of the others. It has been 
held that if one is employed by the month, with salary 
payable at the end of the month, for an indefinite period, 
he may recover any month's salary notwithstanding his 
subsequent breach,** but in that case the principal could 
set off his damages, if any, caused by the subsequent 
breach. On the other hand, if an agent is employed for 
a year, with salary payable monthly, this is usually held 
an entire contract and if the agent breaks the contract 
before the expiration of the year he will be held to have 
broken all parts of the contract and have no right to 
recover. 

Some decisions*' have allowed an agent in the case 
of such a breach to recover as on an implied contract for 
the actualworth of the services rendered to the principal 
or master. This seems the more just rule, though in 
strict theory the rule that one who breaks a contract 
shall have no right thereon is more logical, and that is 
the rule in many states.** 

Sec. 32. AGENT'S RIGHT OF COMPENSATION 
WHEN HE ABANDONS SERVICE WITHOUT HIS 
OWN FAULT. Where the agent tlirough sickness or other 

40. Robertson v. Jenner, 15 L. T. (N. S.) 514. 

41. Britton v. Turner, 6 N. H. 481 Mechem, Agency, 2nd 
Ed. Sec. 1 578. 

42. Stark v. Parker, 2 Pick. (Mass.) 267. 
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cause, not from his own UaUt, quits the service, he mar ^^e 
reasonable con^Mnaation. 

If an agent or servant has under a contract of employ- 
ment performed a part of the services, and then is com- 
pelled to Abandon the employment through sickness, or 
through any other cause that operates to prevent him 
from continuing, he may sue to have his reasonable 
compensation for the services actually performed.** 

43. Fenton v, Clark, 11 Vt. 557. 
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THE DUTIES AND LIABILITIES OF THE AGENT 
TO THE PRINCIPAL. 

A. The Af ent's Obligatioti of Good Faith. 

Sec 33. DUTY OF THE AGENT TO USB GOOD 
FAITH. General rule. The agent mtut display and exercise 
the ntmoBt good faith toward his i»iiicipaL 

One employs another as agent out of personal regards. 
The relationship is a highly personal one. The prin- 
cipal and agent are, it is true, at arm's length in dealing 
with each other concerning the terms of the agency, but 
once the relationship has been entered into, the agent 
then becomes the representative of the principal, the 
man who stands in his stead, who, so to speak, takes 
upon himself the identity of the principal, who is the 
principal m respect to that act. It follows therefore 
that the agent must establish the principal's interests 
as his own, and that he must not place himself in any 
position which will tempt him from acting in the frery 
way that the principal would have acted were the 
principal actually present as he is by a fiction presumed 
to be present. It is therefore one of the most funda- 
mental and frequently reiterated rules in the law of 
agency that a principal is entitled to the highest good 
faith and utmost zeal of his agent, and that the agent 
will not only be prevented from taking secret advantages, 
but will not be allowed to even place himself in the way 
of temptation, though in the particular case n6 harm 
Bays — 4 49 
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thereby resulted to the principal. In the following 
sections we will note some applications of this rule. 

Sec. 34. AGENT CANNOT SECRETLY REPRESENT 
BOTH PARTIES. An agent cannot without consent of both 
parties be the agent of both of them and receive double com- 
pensation. In such a case be loses his right to all compensa- 
tion, and if either part; is privy to his dinible dealing, the other 
part7 may avoid the agreement 

An agent of one person cannot be the ^ent of the 
other with whom he is sent to deal. To permit this would 
lead him into temptation to betray one of his principals.** 
If both parties know of the double agency and consent 
thereto, there then can be no objection, but otherwise the 
agent loses all right of compensation by either party, 
and i! either party knows of the double ^ency and 
knows Jhat the other party does not know of it, the 
contract is voidable at the instance of the innocent 
party.** 

This rule is based on the fact that a principal is 
entitled to the utmost fidelity of his agent, and therefore 
is entitled to have the agent keep himself from the 
temptation to betray his interests. It is entirely im- 
material whether or not the agent did betray his trust, 
or did anything unfair. Indeed he may have acted in 
all good faith and without any disadvantage to his 

44. Gann v. Zettler, 60 S. E. Reporter (Georgia) 283, in 
which the court said: "It is recorded of him 'who spake as 
never man spake,' that, 'seeing the multitudes he went up into 
a mountain, and when he was set, his disciples came unto him; 
and he opened his mouth and taught them, ssytng: * • * 
'No man can serve two masters, for either he wUl hate one 
and love the other, or else he will hold to the one and despise 
the other.' So, also, is otir law." 

45. Rice v. Wood, 113 Mass. 133. 
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principal. This is of no moment.* The only safe rule 
to apply is the rule that the agent cannot place himself 
in the way of temptation. If he does so, further inquiry 
need not be made; the rule will simply be applied that 
what he has done shall redound to the benefit of his 
master, and he loses his right to compensation, or, if 
that has been paid, it can be recovered. 

Sec. 35. AGENT CANNOT BUY FROM OR SELL TO 
SELF, Ar agent employed to buy <tf kU cannot secretly 
boy from or sell to himuU. 

If one sells his own property it is human nature that 
he should desire to sell at the highest price he can get, 
and if he buys property, he would buy it as cheaply as 
possible. If I employ an agent to sell property belong- 
ing to me, I employ him to use his efforts in my behalf 
to get the highest price he can, and if I employ him to 
buy for me, I do so under the implied understanding 
• that he will purchase on the most favorable terms to me 
that he can get. Clearly, then, if he buys from or sells 
to himself he is opposing his interests to mine. If I 
know he is doing this, then I am on my guard and can 
protect myself, but otherwise he betrays or is tempted 
to betray my trust in him, Tho-efore, buying from or 
selling to himself is forbidden, and the principal may 
upon discovering the facts have the transaction re- 
scinded. And what may not be done directly may not 
be done indirectly, that is, the agent acquires no further 
rights by acting through another and in that other's 
name- 

Example 11. A appointed B to sell his real estate. 
B reported he had sold to F. Afterwards B by assign- 
ment succeeded to F's title, and' A discovered that F 

46. People V. Township Board, 11 Mich. 2K. 
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was acting secretly at the time of the sale as a colorable 
purchaser merely and that B was the real purchaser. 
A sued to set aside the sale, and the court set it aside as 
having been made by the agent in breach of his tnist.*^ 

Sec 36. AN AGEHT CANNOT TAKE SECKBT PROP-. 
ITS AND BENEFITS. An agent cannot um hia agency to 
obtain Mcrct profits and beneSti. 

Upon the same principles, an ^ent will not be per- 
mitted to use his ^ency for the purpose of making 
secret profits and taking secret benefits, and such profits 
and benefits will accrue to the principal. Thus if he 
uses the principal's money for purposes of specula- 
tion, and thereby makes a profit, the principal will be 
entitled thereto, or if he purchases or acquires for him- 
self property which the principal has an interest in 
acquiring, it will be considered that he acquired it for 
the benefit of the principal, if the principal desires io 
take it. 

Example 12. An agent of a lessee of a theatre; acting 
upon the knowledge and in the advantage secured by 
his agency, secured to himself a renewal of his principal's 
lease, and it was held that it would be considered that 
the agent acquired it for the benefit of his principal.** 

So profits made in the scope of agency will be con- 
sidered as made for the benefit of the prmcipal. If an 
agent is employed to sell for one price and succeeds in 
selling for a higher one, the excess belongs to the prin- 
cipal. 

B. Dut7 to obejr inatructiona, use care and ikiU, etc 

Sec 37. DUTY OF AGENT TO OBEY INSTRUC 
TIONS. An agent must obejr inatructiona and is peraonally 

47. 
48. 
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r«poiuible for Iohm resulting from diaobedience and may be 
discharged for disobedience. 

While it is of course true that a principal by giving 
instructions to his agent cannot thereby enlarge the 
agent's duties beyond those he has expressly or impliedly 
promised to give, the agent must not disobey reasonable 
and material instructions given by the principal as to 
modus operandi. 

Example 13. An agent is instnicted to ship by one 
route. He ships by another. Loss ensues by "Act of 
God." The agent must answer.** 

It is true that in emergencies where the agent cannot 
communicate with the principal for advice, he may not 
only disobey instructions, but is under a duty to do so, 
where the emergency requires, as where a principal be- 
lieving a certain bank to be sound has directed deposits 
to be made therein, and the .agent before making a 
deposit discovers it to be on the eve of failure. Here he 
must know that the principal is acting under, a misap- 
prehension.™ 

Sec. 38. DUTY OP AGENT TO USE CARE AND 
SKILL. If an agent ii negligent in the pursuit of his duties, 
he will be responsible for loss if loss occur. What conatitutes 
negligence depends on the circumstances. 

An agent must act with reasonable diligence and skill. 
If he is negligent in doing the work intrusted to him he 
is responsible for the losses thereby occasioned. Thus, if 
an attorney at law undertakes to collect a claim, and 
does not act with reasonable promptness and loss thereby 
results, he may be held responsible for the consequences. 

49. 
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What oinstitutes reasonable diligence depends upon 
the circumstances. One who does not profess to be an 
expert or skilled at all in the line in which he is employed 
cannot be held to the high standard of skill and care 
that is to be expected from one who makes skill in such 
work a profession. If I employ one whom I know to 
be a common laborer, to do, say, plumbing work, in my 
residence, I cannot hold him responsible where I migjit 
hold a professional plumber. 

50, agents employed to sell on credit must use reason- 
able care to select solvent buyers; and wherever discre- 
tion is required the £^ent must act with prudence and 
caution. 

If an agent acts gratuitously, he may or may not be 
required to use the skill which would be required in a 
paid servant, according to circumstances. If one pro- 
fesses to have skill in some work, and b^tows ^af: 
work without any reward, the lack of reward is of no 
moment. Thus a physician giving his services free in a 
matter in which he professed to have particular skill, 
must not be any more negligent than if he expects to 
receive a reward. But if one does an act merely as a 
favor, professing no peculiar skill therein, he will be 
held only to the exercise of good faith. 

The following example is from a case in which the 
duty of care and prudence was applied. 

Example 14. P employs A to invest money for him. 
P is an attorney at law. He puts it in an unsafe second 
mortgage whereby A sustains loss. A is responsible.*! 

S«. 39. AGENTS DUTY OF PERSONAL PERFORM- 
ANCE, An agent cannot delegate to others the dutiss imposed 
iQKHi him, except those of a piirelf niiniaterial character where 

51. Whitney v. Martin, 88 N. Y. 535. 
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by reaionaUe implication such mlniaterial acts are not expected 
of him personally. 

"Delegata potestas non potest delegari" (A power 
delegated cannot again be delegated.) That which the 
^ent is appointed to do he cannot appoint another to 
do for him unless he has been given that right in the 
ap[>ointment. The agent has been selected for personal 
reasons and must perform the work himself. This does 
not prevent an agent from employing clerks or sub- 
agents to help him where that is the reasonable inference 
from his appointment, the agent remaining liable for 
their defaults. Ordinarily any ministerial or merely 
clerical duty can be ,performed by the agent's clerks or 
subagents,** but their defaults are the defaults of the 
agent. Purely ministerial acts, even, cannot be dele- 
gated if the purpose of appointing the agent (or servant) 
is to perform them, as where one is employed to do 
manual labor. 

Sec. 10. -WHETHER AGENT IS SELECTED TO PER- 
FORM OR TO OBTAIN AGENT TO PERFORM. If 
agent is selected to accomplish a certain object, he cannot 
delegate his responsibility, but if he is merely selected to ob- 
tain another agent to accon^ilish such object, his duty is per- 
formed when he has used reasonable care to select such an 
agent, and he is not answerable for that agent's defaults. 

As seen in the last section, an agent's discretionary 
duties are not delegable, and when within the con- 
templation of the authority he has clerks or subagents 
to help him, he is responsible for their acts, as such acts 
are his acts. But the object for which he is employed 
may be to obtain an agent for the principal, and in that 

52. Eldredge v. Holway, 18 III. 445. 
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case obviously his use is fulfilled when he has obtained 
such an agentl and that agent is then the agent of the 
principal. But the fact that it is known that he will 
employ others to help him does not make the act any 
less his. 

Example 15. P employs A, a collection agency, to 
collect accounts, in the collection of which he knows that 
A will employ lawyers located at the point of residence of 
the debtor. A is liable for a default by an attorney 
employed by him.** 

Sec. 41. SAME SUBJECT APPLIED TO COLLEC- 
TIONS BY BANKS. If a bank receiv« commercial paper 
for collection, in which it is known it will employ correspon- 
denta some authorities hold that the correspoitdent bank is the 
agent of the holder of the paper, and some that it is a subagent 
of the first bank for whose defaults such first bank is liable. 

P employs A, a bank in Chicago, to collect a note 
payable in New York City. P knows and expects that 
A will send the note to a New York correspondent. If 
this New York correspondent is negligent in presenting 
the note for payment, whereby loss ensues, is the Chic^o 
bank liable, or must the principal have his recourse 
against the New York bank, and if that fails, be without 
remedy? It is simply a question whether the New 
York bank is to be regarded as an agent of the Chicago 
bank or an agent of P secured for P by the Chicago 
bank. The courts are at variance on this question. In 
Colorado, Georgia, Kansas, Michigan, Minnesota, Mon- 
tana, New jersey. New York, Ohio, and some other 
states, and in the United States Supreme Court, the 
rule prevails that the correspondent bank is the agent of 
the bank employing it and that the latter is responsible 

S3. Weyerhauser v. Dunn, 100 N. Y. ISO. 
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to the client for the negligence of the former. In 
Alabama, California, Connecticut, Florida, Illinois, 
Indiana, Iowa, Louisiana, Maryland, Massachusetts, 
Mississippi, Missouri, Nebraska, Pennsylvania, and 
Tennessee, the rule is otherwise. In such a case the 
owner of the paper must look to the correspondent 
bank, provided the employing bank used due care in 
selecting the agent. If that agent becomes insolvent, 
the client is without remedy for its negligence in pre- 
senting the paper. This is the rule most broadly 
adoptftJ.** 

There may be a special agreement in any event that 
the bank shall not be liable for the negligence of the 
subf^ent. 

C. LUUlitT of Agent to Princ^Ml for Defaults of the 

Third PcnotL 

Sec. 42. GENERAL RULE. The general rule is thst an 

agent has no responsibility for defaults of the third jwrson 

i^on the contract executed hy the agent 

An agent is merely an intermediary. He forms the 
contract for the principal, but is not himself a party 
thereto. His office is to represent the principal in the 
contractual relationships, and that done, his office is 
fulhlled. He does not undertake with his principal that 
the person with whom he contracts for his principal will 
perform the contract. If he is appointed to sell goods 
for John Smith to William Jones on credit, he is not 
answerable if William Jones does not pay the debt. 
This principle is, of course, ordinarily understood and 
acted upon in the commercial world, and hardly needs 
comment. Its statement, however, serves as an intro- 

54. First National Bank t 
discussing the rule pro and co 
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duction to the situation discuaaed in the following 
section in which the agent affirmatively aseumes such 
a liability. 

S«c 43. DEL CREDERE AOBHCXBS. A del creden 
agent u one who tmderttkes (uetuUy for s special conddqa- 
tion) to pay the pritK^^ the accoonts arising oat of the agency 
if the ciutomer fails to do so. It is deemed a direct oUigation, 
and the agent is immediateljr liable iq>on the expiration of the 
period of credit, and is not an oUigatian covered by the statute 
of frauds. 

A del credere agent undertakes that he will be respon- 
sible to the principal for the price of goods sold by him. 
This is an unusual undertaking and not one that is 
incidental to the relationship and tha«fore must be 
positively entered into, thpugh inferrable if facts war- 
rant." 

The agent is liable upon this undertaking at the end 
of the period of credit. It is not necessary that the 
principal first resort to the debtor.^ It has also been 
decided that the obligation of the agent is a direct, 
primary obligation, and not "a promise to answer for 
the debts of another" within the meaning of the statute 
of frauds, therefore is enforceable although there is only 
oral evidence to prove it." 

55. Shaw V. Woodcock, 7 B. & C, 73. 

56. Balderson v. Natbnal Rubber Co., 18 R. I. 338. . 

57. Wolfi V. Koppel. 2 Denio (N. Y.) 688. 
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CHAPTER 7. 

THE DUTIES AND LIABILITIES IN CONTRACT OF 

A DISCLOSED PRINCIPAL TO THIRD PERSONS 

(THE AUTHORITY OF THE AGENT). 

Sec 44. GENERAL RULE. A principal in whose name 
a contract is made pursoant to authority, is liable to the third 
person. 

We may find three situations in which a principal who 
is disclosed at the time of the contract and in whose 
name the contract is made Is liable thereon. 

1. Where the principal actually authorized the agent 
to make the contract. 

2. Where there is no actual authority, yet from the 
situation in which the principal places the agent, the 
third person may presume there is authority. The 
agent is then said to have apparent authority. 

3. Where there is neither actual nor apparent 
authority, yet the act is done in the name of the prin- 
cipal and the principal afterwards ratifies the act. This 
situation we have already considered. 

Sec. 45. UNAUTHORIZED ASSERTIONS BY AGENT 
OP HIS AUTHORITY. A principal U not bound by the 
unauthotixed assertlona of authority made by the agent 

It is very clear that no one can hold another as prin- 
cipal merely because a certain person has represented 
himself to be an agent. If that were the case no man 
could know what obligations another might fasten upon 
59 
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him. Just aB no man's property can be taken from him 
by foi^ery or theft, so no contract may be fastened 
upon him by another's unauthorized representation of 
him. All authority to act as agent must be traceable 
back to some word spoken or some act done by the 
principal, upon which the third person is entitled to rely 
as a representation not only that the agent is an agent, 
but also that as such agent he has authority to bind the 
principal upon this very contract. The agent may in 
such a case exceed his real authority; he may disobey 
secret instructions, he may do things that the principal 
never contemplated that he should do, and the princi[>al 
may be held; yet in such a case there must still be some- 
thing said or done by the principal upon which a third 
person may reasonably base a belief that the agent had 
the power in question "It is to be remembered that 
persons dealing with an assumed agent are bound at 
their peril to ascertain not only the fact of the agency, 
but the extent of the agent's authority."" 

-Sec 46. EXPRESS, IMPLIED AND APPARENT AU- 
THORITY. Express authority is that Bet forth literally. 
Iiii|)lied authority is authority actually conferred by implica- 
tion. Apparent authority is the authority which the agent 
teems to have from other circumstaiicea whether he sctually 
has it or not and includes implied authority. 

Authority of an agent to bind his principal, may be 
thus arranged: 

1. Actual authority. 

(a) Express, 

(b) Implied. 

2. Apparent authority. 

Nichols, 223 
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The law of the agent's apparent authority is frequently 
treated as synonymous with his implied authority; 
but there is a distinction. It is true an agent has appar- 
ent authority to do a certain thing because he has 
implied authority to do it, but in that sense apparent 
authority would also cover express authority. But the 
term apparent authority would seem to be more cor- 
rectly employed to denote an appearance of authority as 
to third persons independent of the question whether 
there is authority as between the parties themselves. 

It is a usual rule of construction applied to all grants 
of power that the grant carries with it by implication all 
that is necessary, convenient and reasonable to carry 
out the purpose of the grant. In general agencies, this, 
is necessarily quite large. In special agencies, it is 
narrow. As appointment of an agent to operate a 
general store, carries with it by implication all that is 
necessary and usual to that end, although not enumer- 
ated. But apparent authority may exist where there is 
neither express nor implied authority. One behind a 
counter apparently as a clerk might be there in fact as a 
detective with instructions to make no sales. Yet he 
would have apparent authority to make sales, and do 
whatever one in that position usually has power to do. 

Secret instructions derogatory to the seeming authority 
are not binding on third persons. Thus I might give an 
agent a power of attorney to borrow money for me and 
instruct him not to use it until he heard further from me, 
but if he did use it I would be bound. 

Sk. 47. IMPLIED AND APPARENT AUTHORITY 
IN GENERAL AND SPECIAL AGENCIES. In a general 
agency there ia neceenrily much more implied and tberefore 
apparent agency than in a special agency. 

The courts have Very frequently referred to 
as h&Dg general or special for the purpose oF de^i 
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the question of implied or apparent authority. The 
distinction has been criticized upon the ground that the 
real question is merely what implications can properly be 
made from the facts in each case, but as a matter of fact 
in a rough way the distinction carries a real meaning. 
A person employed to manage a mill would be called a 
general agent. Necessarily there is in his appointment 
much left to be implied, while an agent appointed to 
collect a note has practically no authority save that 
which has been expressly oinferred upon him. But 
suppose he is employed to collect notes generally. Is 
he a special agent or a general one? His authority would 
be confined to the collection of notes. He could no more 
extend time of payment on one than if he had been 
appointed to collect only that one. After all the 
question is — what reasonably may we infer from the 
appointment conferred upon him, and the use of the 
distinction into general and special ^encies must not 
confuse us on this point. 

Sec 48. CONSTRUCTION OF SPECIAL APPOINT- 
HENTS. Special powers of attorney or appointments will not 
be extended by implication to include ai^ act not necessary 
or reasonable to carry into effect the purpoae of the grant. 

On the general principle that a person need not give 
another any power to represent him, and if he does give 
him power, need not give him more than he desires, an 
appointment of an agent is not to be extended beyond 
reasonable implication. Of course it is true that an 
ambiguously worded authority will be most strongly 
construed against the maker, but nothing will be read 
into the power that Is not fairly there.^' 

59. Reese v. Medlock, 27 Tex. 120. 
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A few examples illustrate this rule. 

Example 16. P gave A a power of attorney to collect 
his debts, calling A his "general ^ent" to transact his 
business. A assigned the debts to B who brought suit 
against one of P's debtors. The debtor questioned B's 
right to bring the suit. Held, that A's authority was 
confined to the collection of debts and that he had no 
authority to assign a claim to B even though he was 
called a general agent. His authority will depend 
entirely upon that which was actually given him.** 

Example 17. P gave A a power of attorney to make, 
indorse, draw and accept commercial paper in A's 
behalf. T served on A a notice of dishonor of commercial 
paper. Held that A had no implied authority to receive 
such notice to bind P.'^ 

Sec. 49. IMPLIED <0R APPARENT) POWER OF 
AGENT TO BORROW MONEY. An agtnt baa no implied 
or apparent power to borrow money unless it ia practically 
indispensable to enable him to carry out tfae expresa power. 

It will readily be seen that the power of an agent to 
borrow money is one by which he can readily work hurt 
to his principal; and while the principal may confer it, 
and very frequently does, it is not a power that will be 
readily mferred. To be implied "it must be practically 
indispensable to the execution of the duties really 
delegated in order to justify its inference. "** It is 
noteworthy that in a search of the cases the oourts have 
very rarely held the power to be implied. It is prac- 
tically necessary to the protection of a lender that he 
have the prindpal's word for it that the agent has power 
to borrow money. 

60. Wood V. McCain, 7 Ala. 800. 

61. Wilcox V. Routh, 9 Smedes & Marsh (Miss.) 476. 

62. Consol. Nat. Bk. v. P. C. S. S. Co., 9S Cal. 1. 
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Example 18. ' N appointed H a general manager giving 
him charge of one of its eleven agencies, with power to 
sell, to employ assistants, to collect accounts, to pay 
bills and to rent a building. He borrowed money from 
the bank in which he kept his agency account. Not repay- 
ing the loan, the principal was sued. Held, that from 
thefacts shown no powertoborrowmoneyinhis principal's 
behalf would be inferred. The fact that defendant 
carried on the sale of its products through the medium 
of agencies distributed over the country would be no 
ground for a conclusion that the various agents for 
making sales of machinery and collecting the proceeds 
were clothed with authority to borrow money." 

The fact that an agent has actual power to go into 
debt for the purchase of supplies, renting premises, etc., 
gives him no implied or apparent power to borrow 
money for those purposes. For such borrowed money 
may be diverted from its rightful purpose. Surely I can 
give an agent an authority to buy goods from A without 
giving him power to borrow money with which to pay 
for such goods. 

Sec 50. IMPLIED (OR APPARENT) POWER OP 
AGENTS TO BIND PRINCIPAL UPON COHHERCIAL 
PAPER. The implied power to make or indorse negotiable 
instruments ia strictljr confined to those cases in which it is 
necessary in order to enable the agent to carry out the main 
power conferred upon him. 

The power to bind a principal upon commercial paper 
is, like the power to borrow money, a dangerous power. 
It will not lightly be inferred. It will however, be 
upheld where reasonably necessary to the execution of 
the powers conceded. 

63. Merchant's Nat. Bk. v. Nichols, 223 III. 41. 
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The power to collect a debt, even if it be collectable 
in cash, gives the agent no authority to endorse a check 
given in payment of it and a bank will be held liable 
for cashing the check for the agent; for the bank has no 
right to increase the principal's risk of loss by converting 
such [laper into cash.** 

The power to collect gives the agent no authority to 
take paper payable to himself, even though he could 
have collected in cash."* 

Sec. 51. IMPLIED (OR APPARENT) POWER OP 
AGENT TO SELL PERSONAL PROPERTY. An agent 
has no apparent power to aell personal property from tbe mere 
fact of the principal's giving him posBcawon. 

An agent, or for that matter, any bailee, to whom 
personal property has been entrusted has thereby no 
apparent authority to sell the same, even though he be 
a dealer in that line of goods.®* 

So, it has been held that a travelling salesman en- 
trusted with a sample case has no apparent right to 
sell it.*^ And see the subject developed in Sales in this 
series to the effect that clothing another with mere 
possession of goods without more, does not establish 
the true owner to assert his title against a purchaser. 

Sec. 52. IMPLIED (OR APPARENT) POWER OF 
AGENT WHO HAS INDICIA OF TITLE TO SELL 
GOODS. One who clothea another with the indicia of title 

64. Jackson Paper Bag Co. v. Com. Nat Bk., 199 III. 151. 

65. Baldwin v. Tucker, 112 Ky. 282, 57 L. R. A. 451., 65 
S. W. 841 (Contra: Galbraith v. Weber, 107 Pac. 1050 (Wash.), 
a case which seems unsound). 

66. Levi v. Booth, 58 Md. 305, 42 Am. Rep. 332. 

67. Kohn v. Washer, 64 Tex. 131, S3 Am. Rep. 745. 
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U Mtopped to let 1^1 tuB ownerahip against an innocent pw- 
chaKT for value of the property repr^ented by such indicia. 

Uj)on the principle of estoppel one who not only confers 
upon another the possession of goods, but clothes him 
with indicia of title, that is, warehouse receipts, bills of 
lading or other documentary insignia in the agent's 
name with the principal's consent, confers an apparent 
ownership which prevents the true owner from asserting 
his title against one who has dealt with the agent as 
owner provided he relied on the appearance of title, 
was innocent of the truth, and gave value."* 

The above situation can hardly be called one of agency 
in any phase. It is a doctrine of estoppel to assert 
ownership. 

Sec 53. IMPLIED (OR APPARENT) POWER OF 
AGENT TO SELL TO RECEIVE PAYMENT. An agent 
who has power to sell does not have implied or apparent 
power to receive the price unless (1) he has and delivers pos- 
session of the property sold, or (2) is otherwise placed in a 
position from which a person would reasonably presume he 
had such power. 

It has been said that there is no apparent power in 
an agent to receive the price of an article sold by him 
unless he delivers the thing as he sells it, or is "behind 
the counter," that is, occupies a position with the 
principal's assent from which it is reasonable to presume 
that he is placed there to receive the price. If he is 
"behind the counter" he has apparent authority to 
receive payment wherever it reasonably appears he is 
there for that purpose whether he or some other agent 
took part in the original transaction. 
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Example 19. L is an importer of earthenware. A is 
his salesman. A sells goods to S a hotel keeper. After- 
wards A goes to S's place of business and collects, and 
does not account for the money. L sues S, and held 
that he can recover."* 

Example 20. G, a dealer in safes, employed B to 
travel and take orders for safes. B took an order 
from K which was transmitted to G. Afterwards B 
collected from K and did not account to G. G sued 
K. Held, he could recover.™ 

Sec. 54. IMPLIED (OR APPARENT) AUTHORITY OF 
SELLING AGENT TO EXTEND CREDIT ON SALES. 
An agent to sell has no implied or apparent authori^ to tell 
on credit unless it is a custom of the trade or under the facts 
it is reasonable to presume he has such power. 

An agent does not have implied or apparent authority 
to sell on credit unless the facts are as above stated.'^ 

Sec. 55. IMPLIED (OR APPARENT) POWER OF 
BUYING AGENT TO BUY ON CREDIT. An agent with 
power to buy has iinpliedli> power to buy on credit unless he 
is furnished cash, and has apparent power even when fumisfaed 
with cash if there is a custom of the trade to buy on credit, 
or if the circunutances justify a belief in such power. 

The power to sell on credit is not fraught with much 
danger to third persons, as the third person has not 
paid the price and at most can be made only to account 
for the goods or the price; but the power of an agent 
to buy on credit is more dangerous. In such case the 
third person may have parted with his goods to an 

69. Law V. Stokes, 3 Vroom (N. Y.) 249. 

70. Greenwood v. Keaton. 9 III. Ap. 183. 

?1, Norton v. NevJIls, 174 Mass. 243, 54 N. E. S37. 
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^ent who had cash to pay for them who absconds with 
both goods and cash, leaving the third person with no 
claim against the principal unless he can maintain a 
position that the agent had power to buy on credit. 
If an agent is furnished with the cash he has no implied 
power to buy on credit, at least generally speaking.TS 
But does he have apparent power? It has been held 
that if he is a general agent he has such power,'* The 
true rule would seem to be that if the extent of his 
agency and all the circumstances fairly indicate that he 
has such authority the third person jnay rely upon such 
appearance of authority. 

Sec 56. IMPLIED <0R APPARENT) POWER TO 
WARRANT. An agent having authority to aell haa implied 
or apparent power to make only those warrantieB usually made 
In the usage of the trade. 

Whether an agent having authority to sell personal 
property has the power to warrant the same when that 
power has not been expressly conferred, has caused a 
difference of opinion among the authorities. It is per- 
haps more generally held that there is an implied and 
therefore an apparent authority of the agent to bind the 
principal upon warranties of articles sold by the agent 
under the authority of the principal where such war- 
ranties are customary in the trade.''* 

In this connection it must be remembered that a 
seller of an article impliedly warrants as to its mer- 
chantability, fitness for purpose purchased, etc., under 
the general law of sales according to the rules which we 
develop in connection with that subject, regardless of 

72. Komorowski v, Krumdick, S6 Wise. 23. 

73. Pac. Biscuit Co. v. Dugger, 40 Oreg. 362, 67 Pac 32. 
(General agent was instructed not to use credit.) 

74. Johns V. Jaycox, 67 Wash. 403. 
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the fact whether the sale is by the principal or his agent. 
A study of the cases will reveal that the courts have not 
always kept this fact in mind. The authority of the 
agent cannot be in question and ought not to be con- 
sidered where were the same sale made by the principal 
there would be an implied warranty of quality. The 
question now under consideration is the power of the 
agent to expressly warrant in cases in which the same 
warranty would not be imphed. If it would be implied 
the fact that the agent puts it in words ought to be im- 
material and add nothing to the case one way or another. 

S«c. 57. ADMISSIONS OP AOENT. The admiBuoiis of 
the agent are binding on the principal when made in reference 
to and aa a part of the act which he is authorized to do. 

If the agent makes admissions in reference to the act 
which he is authorized to do, as a part of the transaction, 
the principal is bound by such admissions and they may 
be used against him. It is essential that the admission 
be made as a part of the act which he is authorized to 
do, and from this it follows that admissions made after 
the act is over, so that they do not form a part of the 
act are not binding upon the principal. So they are not 
binding if made before the act is begun ; they are not a 
part of it and therefore are not admissible. It does not 
foilow from this that there may not be some little 
separation between the doing of the act and the making 
of the admission, so long as it is made as really $ part 
of it. Each case must be decided on its own peculiar 
grounds and the court must consider whether the ad- 
missions are a part of the thing done — the res gestae — 
or are an afterthought, or independent of the act. The 
reason of the rule is that a principal ought not to be 
bound by assertions made at any time and possibly out 
of wrong motives, and when the truth may be consciously 
or unconsciously departed from, as a result of delibera- 
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tion ; but if they are spontaneously uttered by the agent 
at or about the time the act is done and as a part of it, 
they possess the likelihood of truth." The agent may, 
of course, testify at the trial for or against the principal. 
We are considering above the right of other mtnesses to 
testify to the prior admissions of the agent as binding 
upon his principal. 

Sm. 3& AUTHORITY OF AGENT TO RECEIVE 
NOTICE. Notice given to an ^[ent while acting u such is 
notice to the principal and the knowledge of the agent which 
he possesses at the time of the transaction frill be imputed to 
the principal. (I) unless it is his duty not to disclose it, or (2) 
unless he it known to be acting adversely to the principal. 

A principal is constructively present when the agent 
acts for him and in the act the agent and the principal 
are identified together. Whatever notice the agent 
receives in respect to the transaction which he is carry- 
ing on is notice to the principal, and whatever knowledge 
the agent has in respect to that transaction is presumed 
to be the knowledge of the principal. 

If the knowledge which the agent has is knowledge 
that he is not at liberty to disclose to his principal, it 
will not be imputed to the principal. Thus disclosures 
confidentially made by one client to an attorney at law 
cannot rightfully be disclosed to another client, and 
therefore will not be imputed to that client, though they 
affect the matter of the agency. 

ji. So If an agent is known to be acting adversely to his 
prindpal, it is not to be presumed that notice given to 
him or knowledge in any way acquired by him will be 
imparted to the principal, and therefore the principal 
is not bound thereby .''^ 
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CHAPTER 8. 

UNDISCLOSED PRINCIPALS. 

Sec. 59. GENERAL RULE. If the principal is imdia- 
doted at the time of the tnmractioii, but subsequently discov- 
ered, the third person nu7 elect to htdd such principal because 
be is the real party in interest. 

We have heretofore noticed that an agent may keep 
his principal undisclosed, and bind himself upon the 
contract. He may do this because he acts under in- 
structions to that effect, or because he is careless in the 
manner in which he performs his agency, or because 
for Bome reason he chooses to bind himself. In such 
a case, he becomes, as we have seen, personally liable to 
the third person. But the third person, upon discover- 
ing the identity of the principal, may, subject to the 
exceptions hereafter stated choose to hold the principal. 
This arises out of the consideration that the principal is 
the real party in interest and identified in the trans- 
action with his agent, and that as he is the real party, 
it ought to be the third person's right to hold him as 
such." 

Thus we may suppose that A is about to buy goods 
of C for P. He diooses however, to act in his own 
name and either to keep the fact concealed that there 
is another person who is principal, or if he discloses the 
fact that there is a principal, then to keep that principal's 
identity concealed. He therefore makes a contract 

77. Violett V. Powell's Adm'rs, 10 B. Monr. 347. 
71 
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with C, whereby for certain goods which C delivers him, 
he promises to pay C a certain amount of money. This 
is, say a written contract executed in A'a name as 
though he were the real principal. C can hold A on 
this contract, whether he knows that A is only an agent 
or not.'S And if at the time, he does know that A is 
only an agent and knows the identity of A's principal, 
he cannot afterwards hold P, because in that case he 
may be said to have deliberately chosen to make his 
contract with A and not with P, If, however, at the 
time he does not know that A is merely an agent, or if 
he does know he is an agent but does not know the 
principal's identity, then he may upon discovering the 
identity of the principal, either continue to hold A or 
elect to hold P. 

This rule, however, is subject to some exceptions 
which we will notice. 

Sec. 60. FIRST EXCEPTION TO KULE. Third person 
cannot hold principal on election to hold agent. If the third 
person after diacovering the principal's identity electa to hold 
the agent, he cannot afterwards hold the principal The third 
person mtut elect to hold the principal within a reasonable 
time, but hia election need not be verbal. It may be inferred 
from his conduct. 

The third person has contracted with the agent as a 
principal. He may hold the agent as the contracting 
party, because the agent has seen fit to keep the prin- 
cipal concealed, and to bind himself. Upon discovery 
of the identity of the principal the third person may hold 
him as such. But he must make his election, and hav- 
ing made it must stand by it.^^ A failure within a rea- 

78. 
79. 
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sonable time to indicate by word or act that he chooses 
to hold the principal will be taken as an election to hold 
the agent and he cannot afterwards say he will hold 
the principal. A third person, however, cannot be said 
to have made his election so long as he is unadvised as 
to the facts. Thus, billing the agent as the real debtor, 
taking notes from him, etc., would be immaterial to 
show an election before the facts has become known to 
the third person. H, however, he continues in these 
or other ways to treat the agent as the real debtor after 
discovery of the facts, that will constitute an election. 

Sec. 61. SECOND EXCEPTION TO RULE. Third per- 
son's right to bold principal lubject to state of account be- 
tween principal and tstttt. It the state of accounts between 
the prindpal and agent, as where the principal has paid money 
over to the agent to pay to the third party, renders it inequi- 
table to allow the third person to bold the principal, be cannot 
hold sucb principal and must be satiafied with liis recourse 
against the agent. 

Giving the third person the right to hold the un- 
disclosed principal when discovered, is giving him a 
right to rely upon a source which he did not rely upon 
when the contract was made. It would be really no 
hardship upon him to deny him the right altogether for 
it would not be depriving him of anything which he had 
relied upon. Therefore the rule is not extended where 
it would operate as a hardship upon the principal. 
Thus if the principal believing that the agent has settled 
With the third person, or in order that he may settle 
with the third person, pays the agent money, so that if 
he had to pay the third party it would amount to pay- 
ing the account again if the agent were not responsible, 
then the third person cannot hold the principal, but 



b, Google 



74 Law of Agency. 

must look to the person to whom he looked when the 
contract was made. It is consequently declared that 
the rule is subject to the state of accounts between the 
principal and agent.** The payment or settlement 
must, however, have been made in good faith, and it 
must have been made before the third person elected to 
hold the principal. 

Sec. 62. THIRD EXCEPTION TO RULE. Rule does 
not apply to sealed instnuncnta. Only those in whose name 
a sealed instrument is executed can be held liable thereon. 

We have already seen that one cannot be held on a 
sealed instrument if he is not named therein, or indeed 
unless it may be said to be executed by him in person 
or by agent. Consequently the rule we are now con- 
sidering does not apply if the contract is under seal.^ 

In some jurisdictions the seal has lost some of its 
ancient force and in some has been altogether abolished. 
In such states the rule would appl;' as well to a sealed 
instrument as to any other. 

Sec. 63. FOURTH EXCEPTION TO RULE. Rnle does 
not apply to negotiable instroraents. Only those in whose 
name a negotiable instrument is executed can be held liable 
thereon. 

We have noted, also, that one cannot be held liable 
on a negotiable instrument unless it is made in his 
name. Consequently the rule we are now considering 
has no application to negotiable instruments. 

Sec 64. WHERE ALLEGED UNDISCLOSED PRIH. 
CIPAL HAD NOT CONFERRED AUTHORITY. Third 

80. The law on this subject is not so well settled as is desir- 
able. See Mechem. Agency, 2nd Ed. Sec 1749. 

81. Huntington v. Knox, 7 Cush. (Mais.) 374. 
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person cannot hold undisclosed principal except in cases of 
actual authority previously conferred. An undisclosed princi- 
pal cannot ratify. He can be held by the third person only 
in case he gave actual authotity to the asent prior to the time 
the agent acted, to do the very act that the agent did. 

It is discussed in another connection, that a third 
person may hold a disclosed principal where the agent 
lacked real authority, but had apparent authority to do 
the act by reason of the situation in which the principal 
placed him. We have also noticed that where there is 
no authority, either actual or apparent, a disclosed 
principal may cure the defect and become bound by 
ratification. None of this reasoning applies to the case 
of an undisclosed principal. The third person can hold 
him only in cases where the agent pursued the actual 
authority given him. There is no room for the doctrine 
of apparent authority, for there can be no apparent 
authority where there was not known to be any author- 
ity, or any particular authority. And it is also settled 
that the third person cannot claim that the undisclosed 
principal ratified the act. An undisclosed principal 
cannot, ratify. 

Sec 65. UNDISCLOSED PRINCIPAL'S RIGHT TO 
HOLD THIRD PERSON. If the principal is undisclosed, 
the principal may at his election hold the third person on the 
contract, except, (1) where the state of accounts between 
third person and agent would make it unjust, or (2) where the 
contract is under seal, or (3) is expressed in the form of nego- 
tiable paper, or (4) also where 'the rights sought to be asserted 
by the principal are rights to personal service, or the perform- 
ance of personal obligations. 

We have seen how an undisclosed principal can be 
sued when discovered by the other party. There ia 
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the corresponding right of the principal to step into nis 
agent's shoes, disclose himself and assert his rights 
under the contract. This rule is subject to exceptions. 

First. If the third person has already paid the agent 
he will not be compelled to repay the principal, but 
the principal must look for settlement from the agent. 

Second. The reasoning concerning instruments under 
seal set forth in section 64 is applicable here. 
'^ 'Third. The same may be said where the contract it 
in the form of a negotiable instrument. 

Fourth. The third person can only assert rignts watch 
do not involve the performance of services personal in 
nature, or involving the personal skill or credit of the 
undisclosed principal. Thus if C deals with A, as a 
principal, whereas A is in fact an agent, P, the principal 
can only step in where that would not affect C's rights 
any more than if A had made an assignment to P of 
rights under his contract. But A cannot assign nor can 
an undisclosed principal assert rights to personal 
services, nor obligations personal in nature. If C had 
dealt with A he has a right not to have another party 
to the contract thrust upon him. One may choose with 
whom he will contract.** Yet as to rights growing out 
of such contract which are not persona) in nature, as a 
r^ht to receive money, just as they may be assigned, 
so they may be asserted by an undisclosed principal. 

82. Cowan v. Curran, 216 lU. 598. 
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CHAPTER 9. 

PRINCIPAL'S LIABILITY FOR TORTS OF AGENTS. 

Sec. 66. AUTHORIZED TORTS. If the principal au- 
thorizes the tort, he is liable. 

If before the commission of a tort by an agent the 
principal authorizes or counsels its commission he is 
liable as a tort feasor. 

Sec. 67. RATIFIED TORTS. A principal is liable for a 
tort which wai committed at part of an act which the principal 
now rati£ea. 

See this subject discussed elsewhere.** 

Sec. 68. LIABILITY FOR TORTS WITHIN SCOPE 
OP AUTHORITY. The principal la lUUe for the torts of 
the agent which are comndttect within the tcope of the au- 
thority. 

When an agent does an act for the principal, the 
principal is theoretically present doing it. If while 
engaged in the performance thereof the agent commits 
a tort which may be said to be a part of it, the prin- 
cipal will be held as though he had himself committed 
the tort or counselled its commission. The tort, how- 
ever, must be a tort which really forms a part of the 
act which the principal authorized; it must be done in 
the course of the employment and within the scope of 
the authority given him. 

83. See Section 21. 
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The fact that a principal will be held for the torts of 
the agent is based upon sound policy. It results in 
making a principal careful in choosing his agents, and 
it prevents secret arrangements between the principal 
and agent that the agent shall commit a tort apparently 
unassented to by the principal. But the real basis for 
the rule is probably that the principal and agent are 
in law, one.** 

Sec 89. WHAT TOFTS WITHIN THE SCOPE OF 
THE AUTHORITY. A tort is within the scope of the ma- 
thority so as to render the principal liable to third persons 
therefor when It occurs while the agent is engaged in his worl^ 
ss a part thereof. ^ 

rhe principal is liable for an agent's torts when they 
are within the scope of the authority. This implies two 
things. First, that the tort occur during the time of 
the employment, and second, that it be a part of the act 
done in' the principal's behalf and not independently 
thereof. Let us consider each of these tests. 

(1) Principal (or master) not liable for agent's (or serv- 
ant's) tort unless it occurs during the perfonuance of the 



It is very clear that I am not liable for another person's 
tort merely because he is one who works for me. He 
may assault a person — after hours, and far, perhaps, 
from the scene of his work. I am not answerable. He 
must be at work when the tort is committed, but some 
interesting questions arise in this connection. 

Example 21. In an early English case, one Joel was 
crossing a street and was knocked down by a cart and 

84. Dempsey v. Chambers, 154 Mass. 330. 
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horse belonging to Morrison. Joel sued Morrison and 
there was conflicting evidence whether the servant was 
on an errand of his own or about his master's business. 
And the court said that the master was liable even if 
the servant was going out of his way at the time and 
against his master's business, if he was still about that 
business, but if he had the cart out for a "frolic of his 
own" the master would not be liable-^* 

Translating the above example into a picture of today, 
with the term "joyriding" for "frolic of his own," we 
have a situation fraught with much greater danger, but 
which needs the same distinction. The cases are 
numerous. 

Example 22. One Fairman was driving a car belong- 
ing to Windsor Motor Car Co., by which he was em- 
ployed. He was, however, at the time, driving upon a 
Eleasure trip of his own. Plaintiffs intestate was killed 
y Fairman's alleged negligence. The court said, "If 
he was not acting at the time within the scope of his 
employment, but was on a purely pleasure trip of his 
own, the company cannot be held liable.*' 

In another case*' the evidence was that the delivery 
boy driving the automobile by which plaintiff was 
injured had made his last delivery and was going in a 
longer route than was necessary to the garage, permit- 
ting guests to ride with him, was not conclusive evidence 
that the master was. or was not liable and the question 
was for the jury to determine whether he was about 
his master's business, or upon a trip of his own and a 
verdict for plaintiff against the master was sustained. 

85. Joel V. Morrison, (S C & P. SOI. 

86. Stem v. Intern. Rwy. Co., 153 N. Y. 520; sec, also. 
Cunnmgham v. Castle, 111 N. Y. Suppl. 1056. 

87. Maloy v. Rosenbaum Co., 260 Pa. 466, 103 AtL «B2. 
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(2) The tort muat be ■ part of the act dene in the further- 
ance of the pfindpal'a builneta. 

Even if the tort is committed concededly while the 
employee is at work, it may not be attributable to the 
principal. This question requires the consideration of 
the nature of the work which the employee is authorized 
to do, and the nature of the tort committed by him. 
Perhaps we can make one exception to this, that is, 
the case of negligence. A negligent performance of his 
duties by the employee will render ihe principal liable 
to the party damped by the causal operation of such 
ne^igence, no matter what the nature of the wcn-k.^ 
In this connection, however, very difficult questions 
arise as to what is the duty of the employee, for if he 
performs some act negligently which he had no duty to 
perform the master is not liable. 

Fraud. If the employee is an agent to deal with 
third persons, the principal is liable for the agent's 
frauds by which he performs his authority." But 
whether the principal must answer, depends on whether 
the fraud has a part of authorized acts. 

Assault and Battery. False arrest. Whether the 
principal is liable depends entirely on the E^nt or em- 
ployee's duty. If put to guard the property as a watch- 
man or detective, or if generally he has a duty of pro- 
tection, the employer is liable for a wrongful arrest or 
assault and battery.** 

Thus a wrongful arrest by a detective would make 
his employer liable, but the same arrest by a window 
washer, would not make him liable. 

Defamation. E>efamation by an agent may or may 

88. See cases cited is the notes just above. 

89. Lloyd V. Grace, (1912) A. C. 716 (Eag.). 

90. Staples V. Schmidt, 18 R. I. 224. 
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not render an employer liable. If connected with a sale 
or attempted sale by a general manner ,'^ the employer 
will be liable. Newspapers are liable for defamatory 
statements of their editors, published therein. 
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CHAPTER 10. 

THE DUTIES AND LIABILITIES OF THE AGENT 
TO THE THIRD PERSON. 

Sec 70. GENERAL STATEMENT. Where the agent 
regularly purauea his authority and acts as an agent and not 
as princ^Ml, and is guilty of no wrong, he is not liable to the 
third person with whom he acts for the prindpaL 

We have already considered that an agent is an 
intermediary, a mere representative, employed to make 
or in some way afFect contractual ties between his 
principal and third persons. That done, he drops out; 
no liability attaches to him. This is a matter of com- 
mon knowledge; the agent who writes insurance does 
not become liable on the policy; the real estate agent 
who sells the land of another, assumes no responsibility 
upon the contract; the agent who procures a loan for 
his principal is not liable if the principal does not repay. 
The agent is not surety for the principal. 

An agent may bind the principal when the principal 
holds out, expressly or impliedly, that the agent has 
authority. This authority the agent may not actually 
have; it is enough that the principal places the agent in 
such a position that a third person may assume him to 
have such authority. There is a holding out by the 
principal, and it is on that holding out that the third 
person relies in dealing with the agent. But we may 
have another set of circumstances. There may be a 
holding out by the agent, and none by the principaJ, 
82 
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upon which the third persons relies. The agent may 
come to me and say, "I am P's agent for this purpose," 
and I may rely on that alone. In that case I cannot 
hold P if A was not authorized by P, and furthermore 
I cannot hold A, the agent, on the contract, because I 
did not purfwrt to make that contract with him, but with 
P, through him. Yet A has refiresented to me that he 
was P's agent, and acting upon that representation I 
have done things whereby I am damaged unless I can 
hold somebody. Therefore the law gives me the right 
to hold A, upon a warranty by him that he has authority. 
We will consider this liability and also the other 
cases of the agent's liability to third persons. 

A. Liability of Agent in Contract. 

(a) Tke agent warrants his authority. 

Sec. 71. WARRANTY OF AUTHORITY BY AGENT. 
If an agent expressly clainjs to have authority or by bii acts 
indicates that he has authority, he warrants his authority; but 
if the third person knows the facts as well as the agent, there 
is no warranty. 

An agent may expressly state that he has authority. 
He may do this because he thinks he has authority or 
because he intends to deceive. In either case he is 
liable to the [>erson who thus deals with him, and who 
on account of lack of authority, apparent or real, could 
not hold the principal, and therefore suffers damages. 
Thus suppose that A_states to C that he has been sent 
by P, to purchase C's cattle. C thereupon delivers his 
cattle to A, to deliver to P. The cattle die on the way 
through no fault of A. In this case if A had had actual 
or apparent authority, he could not beheld, as the con- 
tract would be between C and P, with A as a mere 
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representative of P. P would be responsible as delivery 
to his agent would be delivery to him. But if A lacl^ 
authority C is not without remedy. He can hold A 
upon his statement that he has authority, on the strength 
of which he parted with the cattle. 

If, however, in this case, C was in possession of all 
the facts, and in common with A, misconstrued them, 
he could not hold A. Thus if A had said: "I have here 
a letter which P has sent me, in respect to the purchase 
of cattle, and I think from it that I have authority to 
buy cattle," and C, upon reading the letter, had assented 
to that view, yet the legal effect of the letter was not 
to give A authority to buy cattle, but merely, say, to 
make inquiries concerning their purchase, here there 
would be no warranty by A of his authority, for there 
would be no reliance upon A's assertions that he had 
authority. 

It is not necessary that the agent expressly state that 
he has authority. An implication to that effect may 
arise from the facts, and this would, perhaps, be the 
more usual case. Indeed, the agent by acting as a^ent 
and by purporting to bind another person as principal, 
holds himself out as having the authority to so act 
and thereby warrants himself to have authority. 

Example 23. The P bank by A, as Vice President, 
guaranteed a commercial account. The bank being sued 
on the guaranty defended that it had no power aa a 
bank to make such an engagement, not being proper 
banking business. The court sustained the defense. 
The plaintiff then sued the Vice President upon the 
ground that he warranted his authority. But the court 
held that inasmuch as the third person was chargeable 
as a matter of law with the power of a bank and there- 
fore must be taken to have known that the Vice President 
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had no powers to bind the bank upon this guaranty, 
there was no warranty of authority." 

(b) Agent having autkoriiy to bind principal may instead 
bind himself. 

Sec. 72. GENERAL STATEMENT. One who is an agent 
and has full power to Und his principal may nevertlielew tnnd 
himself. 

There is nothing to prevent an agent from binding 
himself upwn a contract made by him. He may do this 
for a variety of reasons. He may be carele^ in the 
ececution of his authority. He may not disclose the 
principal, preferring for some reason to let only his own 
identity appear. Or it may be that his principal has 
not sufficient credit with the person dealt with and 
therefore the agent binds himself. 

Sec. 73. PRINCIPAL UNDISCLOSED. If the principal 
is undisclosed by the agent the agent is liable. 

If the agent does not disclose his principal, the agent 
is liable. In some such cases the third person upon dis- 
covering the principal may elect to hold him, because 
he is the real party in interest, as we note in another 
(X)nnection; but he may, if he choose, in all cases, hold 
the agent for it is with the agent that he has dealt as 
principal. 

Example 24. W sold flour to R. R sues for breach 
of warranty of merchantability of the flour. W defends 
that he was an agent. On the deal W did not disclose 
the name of his principal, although he was known to be 

a Paper Bag Ca and William Daggett, 
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a broker.' The transaction was oral. Held, that W 
was liable M 

Sec. 74. WHEN AGENT BOUND ON SEALED IN- 
STRUMENTS BY THE FORM OP HIS EXECUTION. 
It is a long cstablubed rule that only those who are named 
or described in and sign a sealed instrutnent are bound thereon. 
If the agent signs his own name only, though he describe him< 
self as agent, he will be bound and the principal will not be 
bound. 

By the law of sealed instruments, only those can be 
sued thereon who are parties thereto. An agent may, 
by careless execution of a sealed instrument, bind him- 
self when he intended only to bind his principal. We 
'may indicate here the proper form one should use and 
that will be about the extent to which in this discussion 
we can go. The books are full of discussions of particu- 
lar sets of facts and courts are at some variance upon 
similar cases. But there are well established forms of 
execution which everyone should have in mind when 
he executes such paper. 

First let us note that it is everywhere agreed that if 
one merely describe himself as agent, that in itself is 
not sufficient to bind his principal. Thus if he signs 
"John Brown, Agent," or "William Smith, President," 
or "Harry Jones, Trustee," etc., these descriptive words 
are merely words of description and ^n no way qualify 
the liability of the party signing.** And it is also every- 
where agreed that if one go further and say "John 
Brown, Agent of Thomas Anderson," the deed is the 
deed of John Brown. So one can go into a multitude 
of form. The proper and safest mode of description 
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and signature is as follows: to recite in the body of the 
instrument "Thomas Anderson, by John Brown, his 
agent," or the "Harris Manufacturing Company, by 
William Smith, its President," etc.; and to sign as 
follows: "Thomas Anderson (seal), by John Brown, 
Agent," Or "Harris Manufacturing Company (seal), by 
William Smith, President." 

■ These forms have been held good to bind the principal, 
but they are not such good usage — "A. B., for C. D.," 
"for C. D., A. B." 

It is not absolutely essential that the agent^ name 
should appear. Yet it is highly desirable, in order that ' 
the evidence may be the more surely preserved and 
other reasons of convenience. It is therefore common 
and the better usage for the agent to set forth that the 
execution is by him as agent. Even in those states 
where statutes have abolished the seal, the above form 
of signature is the only safe one to use. 

' Sec. 75. WHEN AGENT BOUND ON VGOOTIABLE 
PAPER BY THE FORM OF HIS EXECUTION. Only 
those described in and who sign negotiable paper are boond 
thereupon. 

What has been said in respect to sealed instruments 
is also true of negotiable paper. If an agent signs 
negotiable paper in which only his own name appears, 
he is personally liable upon it. The forms indicated in 
the preceding section are subject to the same considera- 
tions here, except that a negotiable instrument should 
not be sealed. 

The courts have been very technical in this respect, 
frequently making an agent liable, where quite ap- 
parent from the facts that the agent never intended to 
bind himself. The uniform negotiable instruments 
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shows a departure from this rigid rule,'' but the only 
safe rule is to follow the form approved in practice and 
courts of law. 

Example 25. A and B made a note which read "We 
promise to pay," etc., and signed it, "A, President," "B, 
Treasurer." The name of the corporation did not 
appear in the body of the note, but it was upon the 
corporation's letter head. Held: to be the note of A 
and B, the words President and Treasurer, being mere 
words of description.** 

Sec. 76. WHEN AGENT BOUND ON OTHER CON- 
TRACTS BY THE FORU OF HIS EXECUTION. An 
agent is bound if he in tenns charges hinuelf on any contract, 
but if from all the language used, it appears that be did not 
intend to charge himself, but a principal dierdn named, he will 
not be penonall; liable. 

An agent should be careful in the case of any con- 
tract, sealed or unsealed, negotiable or not, to make it 
appear that his principal and not himself is bound. 
Yet simple contracts are often hastily made and am- 
biguously worded and it may be hard to state what the 
intention was. It is clear that if the agent uses only 
his own name, though he may use the word agent, he 
only will be bound and he cannot show that he'lntended 
to bind some one else in order to free himself (although 
as we have seen the other party may hold the real 
principal or the £^ent at his election where the principal 
is undisclosed). But if the name of the principal 
appears in the body of the instrument or in the signa- 
ture and from the entire contract it may be gathered as 
a reasonable inference that the agent intended to bind 

95. See Law of Nego. Instru. in this series. 
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the principal, then the agent can plead that he ia not 
personally bound. No fast rule can be laid down in 
these cases except that where the agent uses approved 
forms as heretofore indicated, there can be no question 
that he is not held, and the further rule that if he does 
not name the principal at all, though he describes him- 
self as agent, and even though it appear that the prin- 
cipal was known at the time to the other party, the other 
party may hold him personally.*' 

Sec. 77. AGENT BOUND WHERE NO DEFINITE 
OR RESPONSIBLE PRINCIPAL. If t ptnon represent* 
a large, anorganiced or irreipoiuible body, it will be pre- 
■udied, unlets the contrary iq>pears, that the repreieatative 
was giveii the credit 

If a committee representing a large public gathering 
as a political party, an unincorporated club, etc., deals 
with others for supplies, it is reasonable under the cir- 
cumstances to presume that it is the committee to whom 
the credit is given, and such committee will usually be 
personally responsible. Wherever there are situations 
of that sort in which the credit appears to be given the 
agent and he must have known it was so given, he will 
be responsible.** 

B. LiaUlity of Agent in Tort 

Sec 78. AGENT RESPONSIBLE FOR HIS TORTS. 
An agent ii rcsponoible to third persona for torts committed 
by bim, iriiether the principal ia liable or not for them. 

An agent is responsible for his torts committed by 
him whereby third persons are injured. In such a case 
the principal may be also responsible, as we have seen. 
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Thus, for his fraud, his n^ligence, his conversion of 
another's goods, and generally for his misfeasance or 
nonfeasance of any sort, the agent is liable. The third 
person injured by such tort ne^ not elect whom he will 
sue. He may sue the agent for a tort committed by him 
whether such tort is such as will render the principal 
liable or not. If within (he scope of the employment, 
the principal is liable; but the agent i» liable also, for 
he has committed it though he did it for another." 

99. TippecsuDoe Loan & T. Co. v. Jester, 180 Ind. 357. 
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PART III. 
PROFESSIONAL AGENTS. 

CHAPTER 11. 

PROFESSIONAL AGENTS. 
A. Factors. 

Sec 79. DEFINITION OF FACTOR. A factor, or eom- 
tniasion merchant is an agent, who receives goods from the 
owners thereof to sell for a conuniasion. Where he sells upon 
a guaranty of payment of debts arising in the course of the 
agency he is called a del credere factor. He has the posses- 
sion of the goods that he sells, and usually sells them in hia 
own name. 

A factor, or a commission merchant, is one who for 
the various owners who choose to employ him, takes 
possession of their goods and sells them upon a com- 
pensation known as commission.*'* He differs from a 
broker in that he has the possession of the goods and has 
broader powers. A broker brings buyer and seller 
together, does not have possession of the goods, and 
usually does not act in his own name. We have defined, 
heretofore, a del credere agent. The factor, more than 
other agents, sells upon a del credere commission. 

The term "factor" is also frequently used to describe 

100. Turner v. Crumpton. 21 N. Dak. 294. 
91 
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agents who are in possession of goods to be sold, though 
not in that business generally, but in its more (direct 
sense, it describes the professional agent. 

Sec 80. DUTIES OF FACTORS. A factor is held to 
the axerdse of reasonable care in the custody and sale of the 
goods and must follow instmctiotis. 

(a) Duty in respect to care of goods. A factor must 
use that degree of care for the safety of the goods which 
a reasonable man would use in the care of another's 
goods. 

Example 26. A commission merchant to whom cotton 
was consigned allowed it to be stored in a non-lireproof 
warehouse to which it had been sent by mistake instead 
of a fireproof warehouse owned by him and to which 
he could have removed it. The warehouse burned 
down and the cotton was consumed. Held, the factor 
was responsible for the loss.'"' 

(b) Duty to insure. The factor need not insure the 
goods unless (1) he is so instructed, or (2) there is a 
custom in that mart to do so.l"' 

(c) Duty to obey instructions. The factor must obey 
his principal's instructions. 

^cample 27. A factor is instructed to "sell on 
arrival." He delays doing so and loss ensues owing to 
a drop in prices. Held, the factor is liable for the 
loss.io> 

But he is entitled to disobey such instructions if the 
protection of the principal requires it where it is to be 
assumed that the principal ts acting under a mistake 
as to conditions. 

101. Vincent v. Rather, 31 T«. 77, 99 Am. Dec 517. 

102. Stwterant Co. v. Dugui, 106 Md. SI?; -^c^nfeld v. 
Fleischer, 73 111. 404. 

103. Evans v. Root, 7 N. Y. 186, 57 Am. Dec 511. 
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(d) Duly to sell for best obtainable price. A factor 
must use reasonable care to get the fair or market price 
for the goods soid by him in the absence of contrary 
instructions.!** por duty in respect to extending credit, 
see next section. 

(e) Duty of good faith generally. The factor is under 
the same duty as any other agent to use the highest 
good faith as exemplified in the duties not to represent 
two adversary masters, not to sell to himself, etc., as 
has been generally discussed elsewhere. 

Sec. 81. IMPLIED AUTHORITY OF FACTOR IN 
CASES BETWEEN HIMSELF AND PRINCIPAL. The 
factor's implied suthorit^ is diflcusscd under the seTcral head- 
ings below. 

The inferences that a factor may fairly make from his 
appointment depend upon the nature of his relationship 
and customary practices. 

(a) Implied authority to barter or exchange. A factor 
has no implied authority to barter the goods for other 
goods OB for anything other than cash or proper credit.i<'5 

(b) Implied authority to seU on credit. A factor may 
sell on credit unless instructed to the contrary, '** but 
has no authority to extend credit beyond the usual term, 
and cannot grant an extension of the original credit.l"^ 
And in extending credit must use due diligence to ascer- 
tain the solvency of the party to whom he sells.l^s If . 
there is a usage to sell only for cash, he must not sell 
on credit unless so directed.^"* 

104. Bigelow V. Walker, 24 Vt. 149, S8 Am. Dec. 156. 

105. Potter V. Dennison. 10 III 390. 

106. Brown v. Funck, 89 Kas. 601. 

107. Killy T. Logan, 2 Mart. (N. S.) 196. 

108. Brown v. Funck. supra. 

109. Harbert v. Neill, 49 Tex. 143. 
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(c) ImfUed authority to deal in his man name. A 
factor may act in his own nanie -and need not disclose 
the name of his principal. This is one of the character- 
istics of a factor whereby he is distinguished from a 
broker. 

Sec S2. APPARENT AUTHORITY OR TITLE OF 
FACTORS AS TO THIRD PERSONS. The ril^ts of third 
penons arising out of the apparent ownersh^ by the factor 
or hia apparent anthority are considered below. 

(a) Title of purchaser or lienor who rdies on factor's 
apparent ownership. A factor has possession of the 
^>od5 and therefore may accomplish their sale as goods 
belonging to him, contrary to the advices of the princi- 
pal, or may borrow money upon them. Has the pur- 
chaser or lienor a superior right to the unknown owner 1* 

It is a general principle of the law of personal property 
that he who deals with respect thereto does so at his 
own peril in that one with a superior title may claim 
them. The Uniform Sales Act provides that only the 
true owner may convey title. True, he may be estopped 
by his conduct from asserting his title, but it is every- 
where considered that merely placing the possession of 
property with another does not estop him. If he sends 
them to a factor with a general power of sale, or if the 
factor complies with a limited ix>wer of sale, the pur- 
chaser of course gets title, as the actual authority has 
been followed. But if the authority has been ignored, 
the general rule permits the true owner to disregard 
the sale, unless some exception based upon factorage 
exists. The sounder rule seems to be that no distinction 
exists in the absence of legislation to that efTect."" 

If, however, there is in addition to the poaeession of 

110. Kaufman v. Beasly, 54 Tex. 563. 
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the goods, a clotliing of the factor w!th documentary 
indicia of ownership (or permitting him to so clothe 
himself), as with bills of lading, warehouse receipts and 
the like, the principal is estopped to deny the factor's 
title as against innocent purchasers for value, no matter 
how widely the factor may have departed from his 
instructions. (See Sales in this series.) 

Legislation (factor's acts and the like) has in some 
jurisdictions been directed toward giving pledgees and 
purchasers the right to rely on mere possession by a 
factor where such factor acts in his own name, and the 
trup state of the title or of the authority is unknown. 

(b) Apparent authority of factor to warrant. A factor 
has apparent power to make the usual warranties."^ 

(c) Apparent authority of factor to give credit, to 
receive the price, to receive commercial paper in payment, 
etc. 

The factor may sell on usual terms of credit, receive 
the purchaser's commercial paper as evidence o( the 
liability, and may receive payment where he selit in his 
own name, or sells for cash. 

Sec 83. FACTOR'S LIEN. A factor hu a ffttunl lien 
on the goods which are not sold and on the price and Mcuri- 
ties of such as are, for his just charges and expenses. 

For his advances and expenditures a factor has a lien 
by the common law and under the statutes. He may 
sell enough goods to satisfy this lien. He loses his lien 
by voluntarily parting with the goods. The lien does 
not exist unless he has possession of the goods."* 

111. 
112. 
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B. BTokm.113 

8«c 84. DEFINITION. A broker ia ooe whow butincM 
is to bring partiw together to contract, or in their nunc to 
contract for them, in aoine line of bntincH. 

-A broker makes it his business to bring parties to- 
gether to contract, or to make contracts for them. 
Thus a real estate broker makes it his business to find 
buyers for sellers and sellers for buyers of real estate. 
He may in one case simply bring the parties tt^ether 
leaving them to make their own contract, or in another 
case he may have the larger authority to bind one of 
them by a contract executed by himself as an agent. 

A broker, unlike a factor, does not usually have pos- 
session of the goods. His authority is not so broad, 
and his contracts are generally made in the name of his 
principal. 

Sec. U. KINDS OF BROKERS. A brokeruBually chooses 
some one line of trade in which to cany on his bosinesB, and 
he is described in reference to that trade. 

There are many sorts of brokers. The common sorts 
are here briefly discussed. 

(1) Real Estate Brokers. A real estate broker brings 
buyers and sellers of real estate together or makes 
contracts for them. This is a very numerous class, and 
their general activities are commonly understood. A 
real estate broker has no authority to contract for the 
purchase or sale of real estate or to buy or sell r«al 
estate, except as this authority is specially conferred. 
Often he does not execute the contract himself. He 
writes up a contract and has the owner sign it and then 
takes it to the buyer for his signature, or vice versa. 

113. For compensation of broker see Sec. 27, tupra. 
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So when a deed is given, the broker's name may not at 
all appear. Yet in many cases, a power of attorney is 
conferred on the broker to sign contracts and execute 
deeds. 

Real estate brokers often collect rents, procure insur- 
ance, and otherwise concern themselves with the manage- 
ment of real estate. 

(2) Insurance Brokers. An insurance broker is one 
who makes it his business to secure insurance, for those 
who employ him, from various companies. He differs 
from an insurance agent who works for and represents a 
certain, or perhaps several, insurance companies, while 
the broker is the agent of the insured rather than of the 
insurer. He does not have as broad authority as a 
general insurance agent, who may bind the company. 
A pcdicy is secured by him from the company, rather 
tlian]executed by him for the company. Consequently 
there is not usually any act which he can do in signing 
policies, waiving or inserting provisions therein which 
can bind the company, although a general insurance 
agent would have such powers. 

(3) Merchandise Brokers. A merchandise broker is 
one who represents buyers and sellers of merchandise 
without having possession of it. He usually deals in 
some one line and is described and known in reference 
to that line, as for instance, a cotton broker, a sugar 
broker, a tea and coffee broker, a grain broker. He 
does not have the authority of a factor from whom he 
essentially differs in not having the possession of the 
goods. 

(4) Stock Brokers. A stock broker buys and sells 
stock of corporations for customers. He often differs 
from the other kinds of brokers and comes to have 
more the character of a factor. He often has possession 
of the stock, and buys and sells in his own name. A 

Bays— 7 
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common practice is for him to sell stock on mai^n. 
In that case the buyer becomes the owner of the stock, 
which b bought by money loaned by him to the customer 
and the customer's own money in proportions usually 
of about 90 per cent and 10 per cent. The amount put 
up by the customer is said to be put up on margin. 

Sec 86. THE AUTHORITY OF THE BROKER. The 
broker usually acts in each instance upon a special authority 
and hu very little implied authority to bind his prindpaL 

A broker does not have possession of the subject 
matter of the contract as in the case of a factor. His 
authority is specially conferred and therefore limited. 
For instance, if one deals with a real estate broker he 
cannot usually assume that the broker's authority is 
extensive. He must look to the actual authority that 
has been expressly conferred. Thus C cannot assume 
that A, a real estate broker, has any authority to sell 
B's land. He may take A's word for it, h\it he is not 
really protected except upon B's word to that effect, 
which he should have in writing. Many times indeed a 
broker has no actual authority but simply brings parties 
together, whereupon they arrive at their own terms. 

Where a broker has actual authority, it is usually to 
be construed in the light of customs and usages which 
are of universal use in that locality and trade, ff one 
goes by means of his broker into a market or exchange 
he usually must be taken to have instructed the broker 
to proceed in respect to the well known customs and 
rules that prevail there, and he will be bound by these. 
This is perhaps more true of stock brokers tl^an of other 
kinds, because it is their business which is so lai^Iy 
governed by customs, usages and rules. 

A broker usually has no authority to receive pay- 
ment, or to extend credit, as the factor may. In any 
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particular case, however, this authority might appear 
either expressly or from the circumstances. 

C. Auctioneers. 

Sec 87". AUCTIONEER DEFINED. An auctioneer U 
an agent who makes it his business to represent owners o£ 
property in selling the same to the highest and best tttdder 
among those who attend the sale. 

Property is said to be auctioned when it is offered to 
the one who shall by his bid make himself the most 
desirable purchaser. Usually this would simply mean 
that he should bid more than anyone else. But if the 
sale was upon credit, it might also mean that he should 
qualify as one of fair credit. Customarily, therefore, it 
is announced that sales will be to the "highest and best 
bidder." 

An auctioneer pursues a public calling. He makes it 
his business to represent any one who will employ him 
to sell the line of goods he handles, or perhaps any sort 
of property, whatever. 

Auctions are usually public. An auctioneer is often 
defined as one who sells at public sale. Yet he might 
sell at private sale where there were two or more of a 
selected group who desired to buy. In such a case he 
would seem still to be pursuing the calling of an auc- 
tioneer. But his business as a whole is a public one. 
For this reason it is often required that he secure a 
license before he shall be entitled to act as auctioneer. 

An auctioneer is agent of the seller, except in the 
matter of making book entries, etc., in which case he 
is agent for both. That is, he is the seller's agent and 
he is not the buyer's agent except for clerical purposes. 
This might be important from the standpoint of the 
statute of frauds requiring a signed memorandum in 
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writing in order to make a sale enforceable, which is in 
force in many states. The entry of the sale in the books 
with the buyer's and seller's name would be a memoran- 
dum made and signed by the buyer and seller because 
made by their agent. 

Sec. 88. THE AUCTIONEER'S AUTHORITY. An 
auctioneer has no authority to sell except upon the terma 
given I7 the owner. He cannot warrant except with actual 
authoritir. 

The terms upon which the sale at auction is to be 
made are openly stated by the owner or by the auc- 
tioneer with the owner's sanction. The auctioneer 
cannot transcend his authority thus given. 

An auctioneer has no authority to warrant unless the 
owner actually gives him such authority. 

Sec 89. WHEN THE SALE BY AUCTION TAKES 
PLACE. A aale hy auction is complete when the auctioneer 
signifies his acceptance of the bid. Unless a sale is "without 
reserve" (and even then in some jniisdictions), he may refuse 
any t»d and withdraw the article from sale. 

If an auction is not advertised to be without reserve, 
an auctioneer may withdraw the property from the sale 
at any time; for ttiere is no contract made until the 
auctioneer accepts the bid. A, as auctioneer puts up 
a horse for sale, B offers $50, C, $55, and D, $60, for it; 
but until A signifies his acceptance to the bid no con- 
tract is complete; no sale or contract of sale has been 
made. Consequently, neither B, C, nor D, may com- 
plain in such a case. However, the owner of the prop- 
erty might have just cause for holding A liable for re- 
fusing a bid he might have accepted and thereby losing 
the sale. But in some states (and the Uniform Sales 



b, Google 



Amekicas Commercial Law, ioi 

Act so provides) if an auction is advertised to be "with- 
out reserve," the article cannot be drawn from sale 
after an ofTer has been made which comes within the 
terms of sale. 

Sec. 90. "BY BIDDINQ." This consists in secret biddinc 
by the owner or his agent in order to puff the price. It is 
illegal and a sale >o induced is voidable. But an owner may 
openly bid for this only amounts to withdrawing the former 
bid, unless the sale was without reserve in those states where 
auctiotu without reserve prevent withdrawal. 

Secret "by bidding" is fraudulent. If one discovers 
that his bid was induced because of a bid made appar- 
ently by a would-be buyer, but in reality by the owner 
or his agents, he may have the sale set aside. But an 
owner can always bid openly unless restrained by the 
announcement that the sale is without reserve, as dis- 
cussed in the last section. 
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PART IV. 
TERUINATION OP RELATIONSHIP. 



CHAPTER 12. 
TERMINATION BY ACT OF PARTIES. 

Sec 91. BY TERMS OP ORIGINAL AGREEMENT. 
Where the authority is stated to be for a limited period, the 
passing of the term tenninatca the agency. 

If one is employed as ^ent for a certain time, the 
passing of that time terminates his authority. The 
parties may of course stipulate for a continuance and 
this might be shown by circumstances. 

Sec. 92. BY ACCOMPLISHMENT OF OBJECT. If 
the object of the agency is accomplished, the agency ceases. 

If one is employed to do a certain act, as to sell a 
piece of real estate, his authority then ceases when the 
act is done. 

Sec. 93. REVOCATION BY ACT OF PRINCIPAL. 
Unleaa an agency ia coupled with an interest in the agent it 
may be revoked at any time by the principal, though be may 
have no right to revoke. 

Agencies may be divided into those which are revoc- 
able and those which are irrevocable. In considering 
whether an agency is revocable, we do not consider the 



b, Google 



American Commercial Law. 103 

right of revocation; we consider only the power, which is 
quite without respect to the right to revoke. 1 may 
revoke an agency whether I have any right to do so or not, 
just the same as I may discharge an employee, regard- 
les-s of my right to do so. In such a case I may have 
to pay damages, but I cannot be compelled against my 
will to keep any certain person in my employ. But ail 
agencies are not revocable. If the agent has an interest 
in the agency so that the agency must continue in order 
to protect that interest, the principal cannot revoke 
it. What constitutes an irrevocable agency is further 
considered in the following section. 

Sec 04. IRREVOCABLE AGENCIES. If an agency is 
coined with an interest it cannot be revoked by the princ^pat 
It is coupled with an interest only when the agent has some 
interest or estate in the subject matter of the agency. 

An agency is irrevocable when the agent has an 
estate or interest in the subject matter of the agency. 
His interest in the agency itself, no matter how exten- 
sive it may be, is not sufficient to prevent even its 
wrongful termination."* In that event the agent is in 
the same position as any other party to a contract 
which the other party has broken and may sue for his 
damages. But if besides that interest, he has an interest 
in the thing itself, his agency can no more be revoked 
than any property can be taken from a man without 
his consent. Thus if the agency must continue in order 
to reimburse the agent for expenditures made by him, 
or loans made by him to the principal or others, then in 
case the agency has been granted for the purpose of 
securing the lender, the agency is irrevocable. Thus if A 
should loan P $1,000, and a security for the loan should 

114. Chambers v. Seay, 73 Ala. 372. 
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be given by P the authority to collect certain debts, P 
«x>uTd not deprive A of this security by revoking the 
agency. But if P should employ A to sell land on com- 
mission, he could revoke the authority at any time, even 
though thereby depriving A of his fees, for A could have 
his damages and this right is as great a protection to 
him as though the agency had continued. 

If an agency is stated to be "irrevocable," it may 
nevertheless be revoked, unless coupled with an in- 
terest.'^ But of course if there is no right to revoke it, 
its revocation will give rise to an acUon for damages. 

Sec. 95. WH£H PRINCIPAL HAS RIGHT TO RE- 
VOKE. A prindptl haa the right u well u the power to 
revoke whenever the agency ii for an Indefinite period or iritii- 
out conaideration, or where the agent haa on hia part broken 
his contract, ot where it is in tenaa revocable. 

If the agency is for an indefinite period it may be 
brought to a close at any time by either principal or 
agent; ^ even if a time is definitely stated, still if there 
is no consideration for its continuance it could be re- 
voked at any time. Thus if the agent did not promise 
and so could not be held to do anything during such 
term, but held in substance or in terms agreed to act as 
he might see fit or desired, there would not be any con- 
tract for any definite period though the authority might 
so state. Sometimes an'authority is given upon con- 
dition that it may be terminated at any time, or upon 
the happening of a certain contingency, or upon a <»rtftin 
notice to be given. 

Example 28. A manufacturer of motor cars granted to 
H exclusive right to sell cars in a specified^territory, but 
was not for any definite term and provided that the 

lis. Todd v. Superior Court. 184 Pac. (Cal.) 684. 
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manufacturer could terminate whenever he believed H 
was not diligent in selling cars. Held, such agency was 
terminable at will.n* 

If an agent turns out to have less competency than 
the principal was justified in supposing he had, the 
principal may revoke the agency- Professional agents 
especially hold themselves out as having a certain degree 
of skill, and if they are wanting in that respect they 
need not be retained. 

If the agent breaks his contract in any material way 
the principal may thereupon terminate the agency, or 
waiving the breach he may continue the agent in the 
agency. After he has once waived the breach, he could 
not afterwards rely on it as an excuse for terminating 
the ^ency. 

Where an agent is employed for a specified period, 
but it is provided that the principal may dischai^e him 
if the agent's services become unsatisfactory, it is gen- 
erally held that the dissatisfaction expressed must be 
genuine and in good faith, not a mere excuse for dis- 
charge. — (Atlanta Stove Works v. Hamilton, 83 Miss. 
704). 

Sec 96. TBRHINATIOH BY AGENT. An agent has 
the power, whether or not be have the right, to tenninste the 
agency at anjr time. Hia right to terminate depends iq>on the 
same reasoning that governs the principal's right to terminate. 

An agent has always the power to terminate the 
agency. But he may not have the right. That depends 
ui>on his contract and upon his principal's breach 
thereof. Agencies at will, or for an indefinite period, or 
for a definite period but without consideration, could 
be terminated by the agent at any time, just as they 
can by the principal. 

116. Huffman v. Page-Detroit Co., 262 F. 116. 
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Sec 97. NOTICE OF REVOCATION TO AGENT. 
The principal miut noti^ the ace&t when be revokes and tua- 
ally the revocation consists in such notic^i 

An agent is entitled to notice when his authority is 
revoked. Usually the notice itself would ^institute the 
revocation. 

Sec 98. NOTICE TO THIRD PERSONS. Where the 
agency is general, revocation does not usually operate u to 
third persons except upon notice to them, but no notice is two- 
ally necessary in special agencies, except where negotiatims 
are actually being entered i^to tberennder. 

Third persons who would under the circumstances be 
justified in dealing with an ^;ent under the belief that 
his agency continued to exist are entitled to notice. 
Notice might be given them by the circumstances, as 
where an agent has been put out of possession of the 
office and others are in his place. Notice would seldom 
be required except in general agencies. 
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CHAPTER 13. 

REVOCATION BY OPERATION OF LAW. 

Sec 99. BY DEATH OF PRINCIPAL. The death id 
tba principal terminates the agency, except when the agency 
ia coupled with an intereat. This is true though the deatii is 
unknown when the contract was attempted to be made. 

Agency, as we have seen, is a personal relation and 
is entered into subject to the continued existence of the 
principal and agent. If the principal dies, the agency 
is thereby terminated. The estate or the heirs cannot 
claim a continuance of the agent's services. 

If, however, the agency is coupled with an interest, 
as we have seen, it is irrevocable. There death of the 
principal does not terminate it for the same reasons that 
protect the agent in an attempted revocation by the 
princi[>al. 

Sec. lOa BY DEATH OP AQENT. The death of the 
agent tenninatea the agency except where the agency is 
coupled with an interest. 

If the agent dies, the agency is terminated. The 
personal representative or the heirs cannot step in his 
place. If the agency is coupled with an interest, it 
may be carried out by the personal representatives for 
the benefit of the estate. 

107 
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Sec 101. BY INSANITY OP ONE OP THE PARTIES. 
IiiMiiity of eitber prlndpil or acent termiiiates the agency, 
except when coiqiled with an interest. 

Thq insanity of one of the parties removes his qualifi- 
cations to act as principal or agent, except when coupled 
with an interest. 

Sec 102. BY BANKRUPTCY. Ban&ruptcy will not in 
itself necewarily terminate an agency. If it bo operates iqion 
tlie subject matter thereof that it removes the purpose of the 
agency, the agency will be terminated 

Bankruptcy usually does not affect one's merely 
executory contracts. It does not necessarily affect the 
relation of principal and agent, especially if the bank- 
ruptcy be that of the agent. 

Sec 103. BY WAR. War between the country of the 
principal and of the agent operates to dissolve the agency in 
so far as communication between principal and agent is essen- 

Where the countries of the principal and agent are 

engaged in war, the effect of the war, in the alwence of 

any special legislation, depends upon the nature of the 

agency. An agency in which the duty of the agent is 

look after an alien principal's property is not dis- 

Ived by the War, but there can be no communication 

transmission of funds.U'^ 

117. See note L. R. A. 1917 C, p. 667. 
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(It is not believed desirable to furnish forms in a book of this 
character, except forms commonly in use. and for purpose of 
illustration. A form of power of attorney is supplied below.) 

1. Power of Attorney. 

KNOIV ALL MEN BY TtlESE PRESENTS, Thai I, James 
X. Showalter of the City of Chicago, County of Cook, in the 
State of Illinois, have made, constituted and appointed, and By 
These Presenls do make, constitute and appoint Frank 0. Hazard, 
of the City of P«>ria, County of Peoria and State of Illinois, my 
true and lawful Attorney for me and in my name, place and 
stead, to grant, bargain, sell, release, convey, transfer, exchange, 
mortgage and lease any and all lands, tenements, heredita- 
ments, real and personal property, which I may own or hereafter 
acquire, possess or be to any extent entitled to or interested in, 
upon such terms and conditions and under such covenants as he 
shall see fit and for such consideration as he shall deem advi.^- 
able ; and for me and in my name to sign, seal, execute, acknowl- 
edge and deliver all such deeds, teases, bills of sale, and assign- 
ments, indentures, agreements, mortgages and deeds of trusts or 
any other instrument necessary or desirable lo accomplish any 
of the purposes for which this power of attorney is given, giving 
and granting unto Frank 0. Hazard, my said Attorney, full 
power and authority to do and perform all and every act and 
thing whatsoever, requisite and necessary to be done in and 
about the premises, as fully, to all intents and purposes, as I 
might or could do if personally present at the doing thereof, with 
full power of substitution and revocation, herebj^ ratifying and 
confirming all that my said Attorney or his substitute shall law- 
fully do or cause to be done by virtue hereof, 
III 
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In Teslimom Whereof, 
thU 6th day of January, i 
Signed, Sealed and De- 
livered in Presence of 
Jaues R. Suith, 
WiLUAM Odell, 



s X, Showalteb (Seal) 



I, Herbert Jones, a Notary Public, in and 
for, and residing in the said County in the State 
aforesaid, Do Hereby Certify, that James X, 
Sho waiter, personally known to me to be the 
same person whose name is subscribed to the 
foregx>ing instrument, appeared before me this 
day in person, and acknowledged that he signed, 
sealed and delivered the said Instrument as his 
free and voluntary act, for the uses and purposes 
therein set forth. 

Given under my hand and notarial seal, the 
6th day of January, A. D. igai. 
(Notarial Seal) Hebbebt Johes. 

Notary Public 

(Note: The above is a very general power of attorney giving 
authority to dispose of or contract in refereiKe to the lands of 
the prindpal. A power of attorney might only cover the very 
thing expected to be done, as to sell certain land, described in 
the power of attorney, at certain prices or upon certam terms 
therein named. A power of attorney giving authority to sell or 
dispose of real estate is, in case of its use. recorded m the same 
manner as deeds are recorded. But powers of attorney which 
are used as the evidence of one's authority to do things which are 
not matters of record, are themselves, of course, not recorded.) 
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APPENDIX B. 
QUESTIONS AND PROBLEMS. 

CBAPTHR ONE. 

1, Diflnc tte terms "ageDf and "a«mat" ; ahov In wfiat way 
an BKCBt la Uig name aK a eervaut and In wbat nspacta tba two 
dlEer, and bow an ageat or Bervaot dUEerg from an Independant 



2. A eontraeta with B, a building contractor, tor the erection of 
a garage on A'b land, with the underataodlng that B ibaU farnlsh 
all Det;eaHarr material and labor. B emplora. among othera. C, a 
painter, and talla blm to get all the required paint. C doei Bo and 
cbargea ttM pslnt to A. Can the seller of the paint held A on the 
tbeorj ol ageocyT la B A'a agent tor any pnrpoael 

3. What la the meaning ol the maiiina "tvt ladt per siMn, 
qui faelt ptr it" and 'Vetpondeal tuptriiiT"T 

4. A botd Co. owning a nnmber of ';Bba apon wbtell Its name 
!b painted Mitera Into contracts called "leaBes" with drlTera wheiebr 
the cab drlTers shall pa; a stipulated consideration per daj for tbe 
use of the cabs. The cab drlTets agree to render service to the 
hotel guests, and are entitled to keep all tares collected bj' them. 
M wbUe riding a bicycle was ran down and injured by one ot tbe 
cabs and the accident also causes ln}nry to a passenger, wbo Is being 
driven to the hotel. U and the passenger aue tbe Hotel Co, Can 
either ceooTer? (UcColligsn R. Co., 314 Pa. 226, 6 L. E. A. N. 8. 
&44 and note.) 

CHABTBB TWO. 

6. A emplors M. a minor, aged ten jears, to buy srane goods 
for hin ot B np«n A's credit. The boy buys the goods an4 A Is charged 
with Ike cmL Ob Ihs way back U enga«*s In play and forgets the 
tooda, lamlBf thsB besMs the road, where they are stolen. In a salt 
by B agalnat A lor tbs price of the goods A dsfsnds tbat H had 
D* oapaal^ to sot tor Um. How should tbe case be daddsd? WbyT 

e. Hay a min«r aMMtnt an agsntl 

"5 
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CBAPTGR THREE. 

8. P appoiDts A biB afCDt with power to make a deed to P'a 
real eaUt«, Blackacre, aad to enter into a contract for tbe Bale of 
Whlteacre. A'a antborltj ia la wrmni but not under seaL Under 
the law a deed to real estate regnlrea a aeal, bnt a contract to make a 
deed doea not require a seaL A puta a aeal on both Inatmmenta. 
F aeekiue to tet out of both acta charsea tbat A bad no auffldent 
autborlt? to represent him. Will tbe deed or the contract stand? 

9. .Under tbe statute of frauds requiring contracts to be proved 
br written memorandum, -may an agent who is duly authorlied to 
make a contract covered by tbe atatute of frauds, make a sntDcloit 
memorandum to bind his principal where tbe principal Sitya notbiUK 
about It? 

lU. What Is tbe anthorlty of a wife to bind her husband? 

11. Wbat la the Authority of a child to bind hU parent! 

CHAPTBB FOUR. 

12. DeDne ratlBcBtion. 

IB. A of the Ann of A and B, bought goods In bla own name and 
for bis own personal purposes, aa tbe seller knew. Not bavlng tbe 
expected use lor such goods be sold them to tbe firm. Tbe seller learn- 
ing of tbla BUSS A and B for tbe price and B claims tbat be cannot be 
held. Tbe seller claims that B ratlSed A's act. Ib B liable? (Fraser 
t. Sweet, 13 Manitoba L. Rep. 147, 2 Brit. Bui. Cas. 254.) 

14. Does a principal ratify the agent's act by accepting the 
beneStB thereof whetp be does not know all of tbe facta, bnt could 
Bscertaio them by diligent inquiry? Do you make any distinctions 

15. A Follece authorisies Its President to borrow money. In order 
to accomplish tbe loan he pledges collateral belonging to tbe oor- 
poration. Tbe corporation knowing what he bas done accepts the 
money, but brloKs suit to recover the pledged property aa having 
been pledged without authority. Will It prevallJ Why? 

16. An agent makes a contract In tbe name of bis principal, by 
whom he represents he Is authorised. The third person discovers the 
agent bas no authority and seeks to withdraw, but the prlndpal 
replies that he authorizes the act. Can the withdrawal be made? 

IT. Is alienee (no beneflta being received) in itself ratlOcation? 
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chaftbb five. 

IB. A anthorizM B, a raal estate brokM, to tall bU propert; on 
certain apedSed termi. B procures C. bnt A refuaes to deal with C. 
Oa irhat rondltlana, If any. can B compel A to pay him a oommlaaloD ? 

19. A authorltea B, a real estate broker, to sell t>!a property 
on certalo specified terma. B procorea C, witb wbom A makea a con- 
tract oF sale. C Is, however, llnanclaU; irresponsible and foUa to per- 
forin bla contract. la B entitled to hla cammlaalDQB? 

20. A adviaea B, a broker, tbat be wanta to sell bla bome and 
directs B to procnre bim a barer. No terms are, bowerer. proposed, 
as A wants to bargain wltb tbe proapectlve bnyera. B procures C. 
wbo offers A a good price, and A refuses to sell to bIm. C la ready, 
vlUlng and able to buy at a good market price. Is B entitled to bis 
commlaslon 7 

21. Suppose In tbe caae laat cited A bad accepted C and made 
terms nith bIm and entered Into a contract, Wonid B be entitled to 
bla commlaalanT 

as. P employs A (or one year. At the end of aU montha P 
diacharges A. without proper cauae, owing A one moDth's aalacy. A 
snee for tbe salary doe and recoyera. Afterwards he atfes for breach 
of contract. Can he cecoverT 

53. An agent is employed tor a year at (100.00 per mona, paya- 
ble monthly. He qntts In tbe middle of a month. la be entitled to 
recover for bla services dnring previous months, and during Uie bait 
month? 

CHAPTER SIX. 

54. W employed J to aell Ws property for K,000. reaerrlng tbe 
rlgbt to sell himself If he found a purcbaaer. W entered Into necotia- 
tloni witb one H for the sale of the property for (3,300, but H learned 
tbat the property was offered for (3.000 by J. whereupon be dropped 
bla negotlatlonB with W and dealt with J, J by a roundatNiat metbod 
Bold to H, W now sues for (100 commission retained by J on tbe 
ground of breach of taltb. Can W reeovert (James v. WlUlama 
(Nebr.), 20 L. R. A. 201.) 

25. A employed B to purchaae property (or her tor (0,000. 
B negotiated with tbe owner and fonnd be could purchase for M.600. 
B thereupon bought it himself. A learning of this brings salt, ten- 
dering $4,500. B claims that he Is entitled to (G.ODO or at least 
(1.S00 and Interest tberCon daring the time of the Investment What 
are his rigbta? (Boawell v. Cunningham (Fla. ). 21 L. R. A. 54.) 

S6. A consigned butter to 6, a eommlFBkni merchant, tot sale 
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by B. B Innired Ote batter. A Are occnirvd, doinc Mme daakge, 
and tbe arbltratorB allowed B a anm for damages and allmivd B to 
Bpll tbe batter for wbat lie could fet. B aold the butter aikd readerpd 
an account to i, cbargliic A wltb eommlaalonH and Insuranoe yremlnni. 
and not mentlonlDE tbe fire. A IcnrntBg of tbe die snea to set back 
th« commlaaloo and to be allowed tbe iDRBTance moac;. Can he 
prevallT (Tlah v. eeebergei, 1S4 in. 30.) 

27, M dealrlDi to buf land, and kaowlnc tbet A waa aetttv <» 
agent (or P. entered Into an arraDgemait nitb A to bo; Hie land, 
ostensibly foi H. bat In teallt; tor tbe joint beneflt of U and A. 
F, tbe owner, after tbe deal bad been coasummated. learned et tbe 
arrangement and now eaea to set tbe aale aside. Can be racoTer? 
(GloTcr y. Laytoo. 1« 111. 92.) 

28. D was manBECF of a tbeatre for H. H bad a tea year leaae. 
Before tbe lease eipired D aecretly applied to the owner of the 
tiallding for a renewal of the lease at an Increased rental. H claims 
tbe benefit of tbia lease. Is he entitled to It? <Davls v. IlamHn, 108 
111. 36; Easez Tmst Co. t. Bnrlgbt, 214 Mass. SOT, 4T L. B. A. 
N. S. 587.) 

£9. F Instructed A to purchase certain bonds tor which be was 
remitting money. Before the money reached A, the bonds had a 
great and unexpected rise !□ price. A delayed purchasing until be 
could receive farther instrnctlaus from P and tbe bonds went ittll 
higher. Is A liable for not buying the bMids upon bis receipt ot tbe 
money? State tbe principles Involved. (Bernard v. Maary, 20 Gra^L 
(Va.) 434.) 

30. What Is tbe meaning of the phrase "Dettgata potetUu IM» 
potest delei«iri"f 

SI. Wbat acts can an agent properly delegate? 

32. Wbat IB the rule aa to liability ot banks tor coUectloDS 
made through correspondent banks? 

311. If an ai«ent mafaes a contract for bta principal and the tblrd 
person defaults Is the agent liable tor saeb default? 

34. Wbet la a del credere agency? Does tbe statute of frauds 
apply thereto? Must tbe principal first have reeonrae against tbe 
customer before he can bold a del credere agent? 



CHAPTBE SEVEN. 



35. T deals « 
general statement n 
by A la P's name? 
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36. Wliat la e^KM KutborltyT Implied authorltjl apparent 
aatborlty T 

37. A general manager ol a piano company pnblisbea an offer of 
a renard to persona BolTiDg a certain rebna. Tbe company defends 
In a snit bj M tor the reward tbat Its board of directors bad voted 
tbat DO mcb renarda be offered and tbe manager bad been so notlDed. 
la tbe company liable? 

38. An agent wbh employed to estabUBh an agency lor a sale of 
tmcbs In a town, and tcaiJed a aample tmek belonging to the em- 
ployer for an antomoblle wltb tbe persons wbom be was establlablns 
■AB agents for tbe sale of trucks tor bis employer. Tbe employer at- 
tempta to repadlate tbe tranaacttoD. Is he bound by bis agent's 
act? (Davidson y. Parka, 106 Att. <N. B.) 288.) 

30. Ad agent had antborlty to collect Interest on hU principal's 
debts. Wltb no otber express autbodty tban tbls he collected a debt 
Itself and absconded. Tbe debtor claims tbat the agent bad authority 
to collect tbe debt and tbat tbe principal la bonnd thereby. Bow 
ahoDid tbe court decide? (Thomblll y. Masaucci, 213 8. W. iUo. 
Ap.) 619.) 

40. P conferred upon A power to manage P'a real estate, and 
execute deeds and mortgagee and tbe necessary promissory notes, and 
psj taxes, "and generally to act In tbe premlaea as fully as I might 
act personally." A borrowed money from H In P's name, lor tbe 
pnrpose of paying taxea. Be need tbe money for himself. M sues 
P on the notes giveo by A in P's name. Can M recover t (William 
T. I>agan. 217 Mass, BB8. I* B. A 1918 C. 110.) 

41. A was an agent to solicit adyertlsing and to collect accounts 
In checks or casb due for advertising ; be collected certain cbecks pay- 
able to his principal, and bad them cashed at the T bank. A ab- 
sconding wltb the proceeds, P sues tbe T Bank. Can he recoverV 
(DIspatcb Printing Co. v. Nat. Bank ol Com., 109 Hlnn. 440.) 

42. An agent had a writing from bis principal reciting tbat tbe 
agent was "bereby anthorized to transact any and all business for the 
company." Having a check In hla possession payable to tbe compaay, 
he Indorsed tbe company's name to tbe check and procured tbe money 
from the defendant bank. Assuming that there are no circumstances 
■bowing any aatborlty of tbe agent except tbe atiove writing, is the 
bank protected in paying this money to the agent? (Coleman v. 
Seattle Nat Bk., 180 Pac. (Waab.) 278.) 

43. P had a horse to sell and gave It Into A's possession with 
aatborlty to go ont and sell to any pnrcbaser be might flnd, bnt lor 
not lesa than fS.OOO. A sold to T for tl.OOO. P repudiates tbe 
transaction. Is tbe bnrpiin pood? 
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41. A being employsd to collect notes for P, took baj In paj- 
ment, belleTing that tlie bp»t way to get the moet (oc bis priBCipal. 
Can C cepndiate tHe deal! (Rnah v. Busb, ITO IlL «a3.) 

45. An agent ii authorized to sell Inmber. l]e make* a irar- 
rantj an to the quality ot tbe Inmber. On a sale for tbe price, de- 
fense Ib made tliat tbe warrant; was broken. The principal had no 
actual knowledge of the warranty. la be bound tbereon? (Blcbler 
T. Kahnweller, 178 N. T. G. 257.) 

48. A bad antbority to recelye orders tor goodi sold by P. 
M of tbe firm M abd N. cnatomera o( P, gave A notice of bla wltb- 
drawel from that firm. N tbereafter bought goods from P in the old 
arm name. A did not Intorm P of tbe notice given bim. P seeks to 
bold U and N. Can be bold HT (Coi t. Pearce. 112 N. T. eUT, 
3 L. B. A. 5S3.) 

47. In a personal Injury case, caused by breaking of chains, 
plalntllf offers to testify as evidence against tbe defendant tbat da- 
fendsnt's foreman an bour after tbe accident stated to plalntUT "thai 
be (tbe (orenuin) had been after tbe company a year to fumish blm 
wia new chains and they would nst do It." Defendant objects. Is 
the evidence competent} (Usry t. Augusta Buothem Bwy. Co.. 102 
S. E. (Ga.) 184.) Would the foreman be a competent witness on tbe 
stand agalnit defendant 1 

CHAPTBB BIGHT. 

4S. If an agent acts ostensibly u principal, but In reality rep- 
resents a principal wbo later becomes known, can tbe third person 
hold the undisclosed principal? 

49. in such a case, must the third person bold the undisclosed 
principal rather than the agent? 

60. A makes a contract with T. OsCenslbly he acts lo bjs own 
behalf but really be Is r"« agent. P remits proceeds to A to pay T. 
Later T dlBcDvers Fa existence and Identl^. A does not pay T. 
T sues P. Cac T recover in thU suit? 

Bl. Can an undisclosed principal be held on negotiable paper 
signed by the agent In his own aame? 

G2. State the right of the undisclosed principal to boU the 
tbird person. 

CHAPTEB NINE. 

63. Defendant's teamster OnlBbed hU day's work and baving 
driven to tbe stable to put tbe borsea away, cbanged bla mind and 
drove off again on an errand of bis own, and In dolug so by bis 
negligent driving Injured plaintiff. Is defendant liable tor this tcrt 
ot tbe teamster? (Ultchell v. Craaweller, 13 C. B. (Bag.) 88T.) 
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51. Det«nd!Uit'> teamster catnlns from town witb a load at ler- 
tUlisr for defendant*! farm went a rouDd-about way to stop at a 
BliM sbop OD an errand of bis own. While doing ao. plalntlS naa In' 
imei br tb« teamiter'a negllsent diivlne. ]a tlie defendant llablel 
(liltchla T. Waller, 63 Conn. 160, 27 L. B. A. 161.) 

65. The M, B. Co. employed A, as a tlefcet agent H purcbaaed 
o tli:ket and paid tberefor a coin, whlcb tbe agent Immediatelr after 
taking, pronounced aa counterfeit and detained ber for arreat. Was 
tbe I'ompany liable? (Phdioi'I t. M. R. Co., 133 N. X. SHI.) 

se. A left borne witb tbe intentlooa of going to B's atore to trade. 
Before aim entered tbe store and while ahe was atandlng looking Into 
a allow window, a. detective employed by the company canaed her 
arreBt, accusing her of sbopllftlng. la R liable? (Vrcliotka t. Botba- 
cbUd. 100 111. Ap. 2GS.> 

67. A ii agent of the P. InBoraoce Co. with authorttj to suspend, 
cbecli up, and settle with, the local agenta ot tbe Company. B, one 
o( sucb total agents, was deemed to be in defaalt. A attempted in 
rarlous ways to settle up and flnaUy had him indicted of embezzle- 
ment B crime for which he was found not giiilty. Assuming that A 
acted without reasonable grounds, la P liable? (KOBsell v. Palatine 
Ins. Co. (MisH.).) 

58. A BBlesman of P. Co. in attempting to make a sale, slanders 
a rival concern. Is P. Co. liable to that concern for the slander? 

CHAPTBB TBK. 
5B. A aa Tlce President ot a bank goaranteea In the name of tbe 
bank an account between B and C. Can the bank be held? Can A b« 
held? Why? 

60. A la acting as agent for an unknown principal. T knows 
that A is « mere agent but does not know A's principal. A aa aacb 
UDdiscIoaed agent makes a contract with T. T aeka to hold A per- 
sonally. A defends that T knew he was a mere ageot. Is the detente 
good? (Slier V. Perkins, 120 Tenn. 380, 47 L. R. A. N. S. 24.12.) 

61. Following note given : "Cblcago, July 6. 1B86. On Ang. 1, 
1886, we promise to pay to order of 8. a C. Co. One Thousand DoUan. 

<Bd) M. H., Prea., W. P. k Co. 

U, U. and A. F. D. are personally sued. They defend that thay 
are not personally liable. What Is your opinion? (UcNell v. S. k C. 
Co., 144 la 389. Note ai, L. B, A. N. 8. 1046.) 
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63. A trae agent at an apartment boildinc with fall authority to 
keep It In repair and hire the en^loye^. B. a tenant of the tmlkUnc, 
waa Injured tbroagb A'b negligence In aUowlng the door ol the ele- 
vator abaft to be out ot repair, so that it would itand open when 
the elevator was not at the floor. B anea A. Defense that A l> a 
mere agent of a dlaclosed principal. Is defense goodl (Tippecanoe 
Loan * T. Co. v. Jeater. 180 Ind. 3B7.) 

cuaptbh eleven. 

94. DeDne a factor. 

65. When Bboold a factor insure goods received nnder bis agencjT 

S6. Has a factor any implied or apparent power to barter goods? 

67. Uay be sell on credit? Mar he extend credit orlglDallr 

SB. Chd a factor who bas poasession of gooda give a good title 
by ■ sale wbkh Is contrary to InstmctloDB where sach sale is to a 
person who does not know that the factor 1b not owner? 

69. What Is the factor's lien? 

TO. Define a broker? Wbat varloas kinds? Dellne each kind. 

Tl. Wbat, generally speaking, Is the aotbocity ot the broker? 

72. DeHne anctloneer. 

73. When does nale by anction take place? 

74. Wbat Is by-blddlng? 

CHAPTER TWELVE. 

f terminate? 

TT. A borrowed from'B (1.000, and bb part ot the same transac- 
tion appointed B bis agent to collect debta due A, as secnrtty tor the 
loan. A dleB before the loan la paid. Is B's authority to collect 
thereby revoked? 

78. A bas BD agency tor one year to Bell antomabllea (or M. 
It Is an eltiemely VBlnable agency, and Its loss will cause A great 
damage. M attempts to revoke. A inststa M has no power to do so. 
Can M revoke? 

CHAPTEft THIRTEEN. 

79. What effect bss death ot principal on assnt ot agency? 
Insanity? 

80. How doe 
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(References are to sectiona) 



Admissions of agent, 57. 
Agency, 

defined, 1. 
Apparent Authority, 

(including "Ira, 

in general and special agencies, 4 

in special appointments, 48. 

to borrow money, 49. 

to sign and indorse commercial paper, SO. 

to sell personal property, 51, 52. 

to receive payment, 53. 

to extend credit, 54. 

to buy on credit, SS. 

to warrant, 56. 

to make admissions, 57. 

of brokers, 87. 

of factors, 81,82. 
Appointment of agents, see also "Authority,* 

for illegal purposes, 10. 

form of, 14. 
Auctioneer, 

defined, 87. 

authority of, S8. 

sales by. 89, 90. 
Authority, see also "Ratification," 

delegation of, 11, 12. 

formalities of, 14. 

elements in conferring, IS. 

of wife to bind husband, 17. 

general rule, 44. 

statements of, by agent, 45- 

express and implied, 46. 
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apparent (and implied). 

see "Apparent Authority." 
termination of, 91-103. 



Bankruptcy, 

effect of, 102. 

collections by, 41. 
Brokers, 

defined, 85. 
kinds of, 86. 
authority of, 8?. 



Capacity to be agent, 9. 

compensation of agent 

right to. 28. 

when earned, 29-32. 
Capacity to be principal, 

general rule, 6. 

of minors, 7. 

of corporations, 8. 
Care required of agents, 38. 
Corporations, 

power of, to be principals, 8. 



Death, 

effect of, on agency, 99, 100. 
Del credere agencies, 

defined, 43. 
Delegation of duty. 39-41. 
Duty of agent, 

to use good faith, 33. 

not to represent both parties, 34. 

not to buy or sell to self. 35. 

not to take secret benefits, 36. 

to obey instructions, 37. 

to use care and skill, 38. 

to perform personally, 39-41, 



_iv,Goog[c 



Factor, 

defined, 79. 

duties of. 80. 

authority of, 81, 82. 

lien of, 83. 
Form of appointment, 14, 
Frauds, statute of, 

agent's antiiority under, 14. 



Illegal acencies, 10. 
Independent contractor, 
defined. 1. 

see "Minors." 
Instructions, 

duty of agent to observe, 37, 
Irrevocable agencies, 94. 



Liability of agent, 

to principal, 42. 

on del credere agencies, 43. 

to third persons, 70. 

upon warranty, 71. 

when principal undisclosed, 73. 

upon form of contract, 74-76. 

where no responsible principal, 77. 

for torts. 78. 
Liability of Principal, 

see "Authority of Agent"; *TortB of Agent"; "Compen- 
sation of Agent," 
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capacitr of, to be princqiab, 7. 
capacfly of , to be acenis, 9, 
pomtT of, to bind pareat, 1& 



Notice, 

to agent. 58. 

of revocation, 97. 



K at ifi cation, 

meaning of, 20. 

ctMntiali to, 21. 

what conititutea, 22-27. 
Kespondeat superior, 

de lined, 2. 
Revocation of agency, 

by act of principal, 93. 

when no power of. 94. 

when right to, 95. 



Termination of authority, 
by act of parties, 91-98. 
by operation of law, 99-103, 

U. 
Undisclosed agencv, 
general rule, 59, 65. 
exceptions, o0-64. 
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w. 

War, 

effect of, on agency, 103. 
Warranty, 

by agent, of his own authority, 71. 

power to bind principal upon, S6. 
Wife's authority, 17. 
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